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PREFACE. 


HE following treatiſe, which, though 
l often reprinted, and has ſtill appear- 
ed without the name of its Author, 
is nevertheleſs agreed to have been written by 
Chriſtopher St. German, a barriſter of the Inner 
Temple, who died, according to Mr. Wood in his 
Atb. Oxon lib. 1. p. 48. in the year 1540. Bale 
ſays his death happened in 1539; and Dr. Ful- 
ler, (or rather the printer of his book) tranſ- 
poſing the two laſt figures, makes it 1593. and 
this laſt ſays, he was deſcended of an ancient 
family, lived to be extremely old (being above 
80 years of age when death ſeiſed him), and 
that he was buried in the church of St. Alphage, 
London, near Cripplegate. There is indeed ſome 
variance in the authors who mention him in the 
ſpelling of his name; Sir Edward Coke, Rep.7. 
13. b. Calbin's Caſe, writes it St. Germin, Dr. 
Fuller, St. German, Mr, Wood, and after him 
the biſhop of Carliſle, Seinigerman; but they 
all agree that he was the author of theſe dialogues. 
His book was firſt publiſhed in Latin, and |} 
has had ſeveral editions in that language under 
the title of Dzalogus de fundamentis Legum An- 
glia & de Conſcientia; _— the Engliſb has ſome 
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few chapters more than the Latin. That it was 
tranſlated by the author hirmſelf, ſeems very pro- 
bable from the language and ſtyle, which are the 


ſame throughout the whole ; and that he did 


write ſome of the chapters in Engliſh we have 


his own authority for, in the introduction to the 
ſecond part of theſe Dialogues, p. 100. where he 


gives the reaſon of his not writing them in La- 
tin. : 


The deſign of this treatiſe is to inquire into 
the grounds and reafons of the Common law of 
England ; and to ſhew how conſiſtent every of 
its precepts (how ſurpriſing ſoever they may ap- 


pear at firſt fight) are with right reaſon. and a 


good conſcience. A great many of the moſt 


curious and "intricate points of law are ſtated 
with a clearneſs that is extremely pleaſant and 

entertaining, as well as uſeful and inſtructive; 
and all the ſeeming hardſhips and difficulties in 


4 


the caſes of ipheritance, contract, warranty; 


wreck, actions feigned, Sc. are made eaſy, and 


fairly teconcileable to Moſes and the prophets. 
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"CHAP, I. Of the aw crank. 3 
1. 07 the law of reaſon, the which by doctors is cal- 
the lau of nature of reaſonable creatures. 5 
O the Jaw of God. Wo | 2 


. Of the law of man. 


| V. Of the firſt ground of the law of Eugland. 8 


VI. Of the ſecond ground of che law of England. 16 
VII. Ot the third ground of the law of England. 19 
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A they be only maxims of the law, or that they 
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x fie fifth ground of the law of England. 33 

I Of the fixthe ground of the law of England. 35 


| XII. The firſt gueſtion of the doctor, Xx the law of 


England and conſcience. 8 36 
XIII. What /inderefis is. 38 
XIV. Ot en, EET 

V. Of conſcience, ' _ | 41 
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XVII. In ar manner a man ſhall be holpen ” 
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9 The 17 rudern. 


* Dofeor of divinity; that Was of: NR ac= 
\ - quaintance and familiarity with a ſtu- 
dent in the laws of England, ſaid thus 
22h unto him; I have had a great deſire of long 
= time to know whereupon the law of England 
CE is grounded: but becauſe the moſt part of the 
law of England is written in the French tongue, 
therefore I cannot, through mine own ſtudy at- 
tain to the knowledge thereof; for in that tongue 
I am nothing.expert. And. becauſe. Lhaue-found, 
thee a faithful friend to me in all my buſineſs, 
therefore I am bold to come to thee before an 
other, to know thy mind, what be the very 
grounds of the law of England, as thou thinkeſt. 
Stud. That would ask a great leiſure, and it 
alſo above my cunning to do it: nevertheleſs, 
that thou ſhalt not think that T would wilfully 
refuſe to fuffil thy defire, I ſhall with good- will 
do that in me is 4 ſatisfy thy mind. But I pray 
thee that thou wilt firſt ſhew me ſomewhat of 
other laws that pertain moſt to this matter, and 
that doctors treat of, how laws have begun; and 


then 
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2 De Introduction. 


then I will gladly ſhew thee, as methinketh, 


what be the grounds of the law of England. 


Doct. I will with good- will do as thou ſayeſt. 
Wherefore thou ſhalt underſtand, that doctors 
treat of four laws, the which (as me ſeemeth) 
pertain moſt to this matter. The firſt is the Ia 
eternal, The ſecond is the Jaw of nature of 
reaſonable creatures, the which, as I have heard 
fay, is called by them that be learned in the law 


of England, the law of reaſon, The third is the 


law of God. The fourth is the Jaw of man. 
And therefore I will firſt treat of the /aw eternal. 


+; 0 * „ . 
4 * = 
Lf = 4 33 
7 NP n 
Wo . — ; 
2 


„n 
Of the law eternal. 


IKE as there is in every artificer a reaſon of 
L ſuch- like things as are to be made by his 
craft: ſo likewiſe it behoveth that in every 
governor there be reafon and a foreſight in the go- 
verning of ſuch things as ſhall be ordered and done 
by him to them that he hath the governance of. 
And foraſmuch as Almighty God is the creator and 
maker of all creatures, to the which he is com- 
pared as a workman to his works, and is alſo 
the governor of all deeds and movings that be 
found in any creature: therefore as the reaſon of 
the wiſdom of God (inaſmuch as creatures be cre- 
ated by him) is the reaſon and foreſight of all crafts 
and works that have been or ſhall be; ſo the reaſon 
of the wiſdom of God, moving all things by wil- 
dom made to a good end, obtaineth the name and 
reaſon of a law, and that is called the law eternal. 
And this law eternal is called the firſt law: and 
it is well called the firſt, for it was before all other 
laws, and all other laws be derived of it. Where- 
upon St. Auguſtine ſaith, in his firſt book of free 
arbitrement, that in temporal laws nothing is righteous 
ne latoſul, but that the people have derived to them out 
of the law eternal. Wherefore every man hath right 
and title to have that he hath righteouſly, and of 
right wife judgment of the firſt reaſon, which is the 
law eternal. ITE ASL 
Stud. But how may this law eternal be known? 
For, as the apoftle writeth in the ſecond chapter of 
his firſt epiſtle to the Corinthians, que ſunt Dei nemo 
Fcit, niſi Spiritus Dei; that is ſay, no man knoweth 
What is in God but the Spirit of God; wherefore'ir 
e B 2 ſeemeth 
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ſeemeth that he openeth his mouth againſt heaven, 
that attempteth to know it, 


Doct. This law eternal no man may know as it 
is in itſelf, but only bleſſed ſouls that ſee God face 


to face. But Almighty God of his goodneſs ſhew- 


eth of it as much to his Creatures as is neceſſary for 
them, for elſe God ſhould bind his creatures to a 
thing impoſſible; which may in no wiſe be thought 
in him. Therefore it is to be underſtood, that three 
manner of ways Almighty God maketh this law 
eternal known to his creatures reaſonable. Firſt, by 
the light of natural reaſon ; ſecondly, by coeur 
revelation ; zhirdly, by the order of a prince or any 
, other ſecondary governor that hath power to bind 
his ſubjects to a law. 

And when the law eternal or the will of God is 
known to his creatures reaſonable by the light of 
natural underſtanding, or by the light of natural 
reaſon, that is called the /aw of reaſon: and when 
it is ſhewed by heavenly revelation in ſuch manner 
as hereafter ſhall appear, then it is called the /aw of 
God: and when it is ſhewed-unto him by the order 
of a prince, or of any other ſecondary governor 
that hath a power to ſet a law upon his ſubjects, 
then it is called the /awv of man, though originally it 
be made of God. For laws made by man that hath 
received thereto power of God, be made by God. 
Therefore the ſaid three laws, that i is to ſay the law 
of reaſon, the law of God, and the law of man, the 
which hath ſeveral names after the manner as they 
be ſhewed to man, be called in God one law eternal. 

And this is the law of which it is written prover- 
Biorum ottavo, where it is ſaid, per me reges regnant, 
e Legum conditores juſta diſcernunt; ; that is to ſay, 
by me kings reign, and makers of laws diſcern the 
truth. And this ſufficeth for this time for the la 
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107 the law of reaſon, the which by doctors 
is called the law of nature of reaſonable crea- 
tures. | 


IRST it is to be underſtood, that the /aw of 
F nature may be conſidered in two manners, that 
is to ſay, generally and ſpecially. When it is con- 
ſidered generally, then it is referred to all creatures, 
as well reaſonable as unreaſonable : for all unrea- 
ſonable creatures live under a certain rule to them 
given by nature, neceſſary for them to the conſer- 
vation of their being. But of this law it is not our 
intent to treat at this time, The law of nature ſpe- 
cially conſidered, which is alſo called the law of rea- 
on, pertaineth only to creatures reaſonable, that is, 
man, which is created to the image of God. 

And this law ought to be kept as well among; 
Jews and Gentiles, as among chriſtian men : and. 
this law is alway good and righteous, ſtirring and 
inclining a man to good, and abhorring evil. And 
as to the ordering of the deeds of man, it is pre- 
ferred before the law of God, and it is written in the 
heart of every man, teaching him what is to be 

done, and what is to. be fled : and becauſe it is writ- 
ten in the heart, therefore it may not be put away, 
ne it is never changeable by no diverſity ot place, ne 
time: and therefore againſt this law, preſcription, 
ſtatute nor cuſtom may not prevail: and if any be 
. brought in againſt it, they be not preſcriptions, ſta- 
tutes nor cuſtoms, but things void and againſt juſ- 
tice. And all other laws, as well the laws of God 
as to the acts of men, as other, be grounded there- 
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Stud. Sith the law of reaſon is written in the 


heart of every man, as thou haſt ſaid before, teach- 


ing him what is to be done, and what is to be fled, 
and the which thou ſayeſt may never be put out of 
the heart, what needeth it then to have any other 
law brought in to order the acts and deeds of the 

—_ 5 Fg 

Dot. Though the law of reaſon may not be 
changed, nor wholly put away; nevertheleſs before 
the law written, it was greatly lett and blinded b 
evil cuſtoms, and by many ſins of the people, be- 
fide our original fin; inſomuch that it might hardly 
be diſcerned what was righteous, and what was un- 
righteous, and what was good, and what evil. 
Wherefore it was neceſſary, for the good order of 
the people, to have many things added to the law 


of reaſon, as well by the church as by ſecular 


princes, according to the manners of the coun 


and of the people where ſuch additions ſhould be 


exerciſed. And this law of reaſon differeth from 
the law of God in two manners. For the law of 
God is given by revelation of God; and this law 
is given by a natural light of underſtanding. And 
alſo the law of God ordereth a man of itſelf, by a 
nigh way, to the felicity that ever ſhall endure ; and 
the law of reaſon ordereth a man to the felicity of 


this life. F< 


$:ud. But what be the things that the law of rea- 


ſon teaches to be done, and what to be fled? I 


„ 5 oe fol: 

Dot. The law of reafon teacheth, that good is 
to be loved, and evil is to be fled : alſo that thou 
ſhalt do to another, that thou wouldeſt another 
ſhould do unto thee; and that we may do nothing 
againſt truth ; and that a man muſt live peacefully 
with others; that juſtice is to be done to every 
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man; and alſo that wrong is not to be done to 
any man; and that alſo a treſpaſſer is worthy to be 
uniſned; and ſuch other. Of the which follow 
divers other ſecondary commandments, the which 
be as neceſſary concluſions derived of the firſt. As 
of that commandment, that good is to be beloved; 
it followeth, that a man ſhould love his benefactor : 
for a benefactor, in that he is a benefactor, inclu- 
deth in him a reaſon of goodneſs, for elſe he ought 
not to be called a benefactor, that is to ſay, a good 
doer, but an evil doer : and fo in that he is a bene- 
factor, he is to be beloved in all times, and in all 
places. And this law alſo ſuffereth many things to 
be done: as that it is lawful to put away force with 
force; and that it is lawful for every man to de- 
fend himſelf and his goods againſt an unlawful 
wer. And this law runneth with every man's 
aw, and alſo with the law-of God, as to the deeds 
of man, and muſt be always kept and obſerved, 
and ſhall alway declare what ought to follew upon 
the general rules of the law of man, and ſhall re- 
ſtrain them if they be any thing contrary unto it. 
And here it is to be underſtood, that after ſome 
men, the law whereby all things were in common, 
was never of the law of reaſon, but only in the 
time of extreme neceſſity. For they ſay, that the 
law of reaſon may not be changed ; but they ſay, 
it is evident, that the law whereby all things ſhould 
be in common, is changed: wherefore they con- 
clude, that was never the law of reaſon. 


C H AE. III. 
F the law of God. 
Tu Goin certain law given. by re- 
velation to a reaſonable creature, ſhewing him 
| B 4 is 15 the 
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the will of God, willing that creatures reaſonable - 
be bound to do a thing, or not to do it, for ob- 


taketh his principal ground upon the law of God, 
ther to be called the I4ww of God, than the law. of 


tual life of the foul, the ſecond leſſon, and the third 


their decrees be not the law of God: for many df 
them be made only for the political converſation of 


4 


taining of the felicity eternal. And it is ſaid, for. 
the obtaining of the felicity eternal, to exclude the 
laws ſhewed by revelation of God for the political 
rule of the people, the which be called judicials, 
For a law is not properly called the law of God, 
becauſe: it was ſhewed by revelation of God, but 
alſo becauſe it directed a man by the neareſt way 


to the felicity eternal; as been the laws of the Old 


Teſtament, that been called morals, and the laws of 
the evangeliſts, the which were ſhewed in much 
more excellent manner than the law of the Old 
Teſtament was: for that was ſhewed by the medi- 
ation'of an angel ; but the law of the evangeliſts 
was ſhewed by the mediation of our Lord Jeſus 
Chriſt, God and man. And the law of God is al- 
ways righteous and juſt, for it is made and given 
after the will of God. And therefore all acts and 
deeds of man be called righteous and juſt, when 
they be done according to the law of God, and be 
comformable to it. Alſo ſometime a law made by 
man, is called the law of God. As when a law 


and is made for the declaration or conſervation of 
the faith, and to put away hereſies, as divers laws - 
canon, and alſo divers laws made by the common 
people, ſometime do; the which therefore are ra- 


man. Yet nevertheleſs all the laws canon be not 
the laws of God: for many of them be made only 
for the political rule and conſervation of the people. 
Whereupon John Gerſon, in the treatiſe of the ſpiri- 


corollary, faith thus; All the canons of biſhops nor 
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CHAPTER III. 9 
e people. And if any man will ſay, Be not all 
the goods of the church ſpiritual, for they belong 


unto the ſpiritualty, and lead to the ſpiritualty? 


in the other. 
the political order of the church be called — 1 


the laws of man. 
times deceived, and alſo deceive other, the which 


We anſwer, That in the whole political converſa- 
tion of the people, there be ſome ſpecially deputed 
and dedicated to the ſervice of God, the which moſt 
ſpecially (as by an excellency) are called ſpiritual 
men, as religious men are. And other, though they 
walk in the way of God, yet nevertheleſs, becauſe 
their office is moſt ſpecially to be occupied about 


ſuch things as pertain to the commonwealth, and 
to the good order of the people, they be therefore 
called ' ſecular men or lay men. 


Nevertheleſs, the 
goods of the firſt may no more be called ſpiritual 
than the goods of the other, for they be things 
mere temporal, and keeping the body, as they do 
And by like reaſon, laws made for 


times ſpiritual, or the laws of God; neverthele 
it is but improperly: and other be called civil, or 
And in this point many be oft 


judge the things to be ſpiritual, the which all men 


know be things temporal and carnal. Theſe be the 


words of Fohn Gerſon, in the place alledged before. 


F arthermore, beſide the law of reaſon and the law. 


© 


portion and faculty of man's power. 


of man, it was we to have the law of God, 
for four reaſons. 


The frft, Becauſe man is ordained to the end a 
the eternal felicity, the which exceedeth the 


Therefore in it 


was neceſſary that, beſide the law of reaſon and the 
law of man, he ſhould be Motel to his end by 


the law of God. 
Secondly, Foraſmuch as fob this adeetininey of 


man's judgment, ſpecially of things peculiar and 


ſeldom falling, it happeneth oft times to follow di- 


Vers 
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vers. judgments of divers men, and diverfities of 


laws ; therefore, to the intent that a man without 
any doubt may know what he ſhould. do, and what 
he ſhould not do, it was neceſſary that he ſhould be 


directed in all his deeds by a law heavenly, given 


by God, the. which is ſo apparent, that no man may 


ſwerve from it, as is the law of God. 


Thirdly, Man may only make a law of ſuch things 
as he may judge upon, and the judgment of man 
may not be of inward things, but only of outward 
things; and nevertheleſs it belongeth to perfection 
that a man be well ordered in both, that is to ſay, 
as well inward as outward. Therefore it was ne- 
ceſſary to have the law of God, the which ſhould 
order a man as well of inward things as of outward 


things, 


The Fourth is, Becauſe, as St. Auguſtine ſaith in 
his firſt book of free arbitrement, the law of man 
may not puniſh. all offences: for if all offences 
ſhould be puniſhed, the commonwealth ſhould be 
hurt, as is of contracts; for it cannot be avoided, 
but that as long as contracts be ſuffered, many of- 
fences ſhall follow thereby, and yet they be ſuffered. 


| for. the commonwealth, And therefore that no 


evil ſhould be unpuniſhed, it was neceſſary to have 

the law of God that ſhould leave no evil un- 
O the law of man, 

EE law of man (the which ſometime is called 

; the Jaw Poſitive) is derived by reaſon, as a 

thing which is neceſſary, and probably following 


of the law of reaſon, and of the law of God. And 


that is called probable, in that it appeareth to many, 
and eſpecially to wiſe men to be true, And 12 
4 1 : 7 © 
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rr, 
fore in every law poſitive well made, is ſomewhat 
of the law of reaſon, and of the law of God; and 
to diſcern the law of God and the law of reaſon 


from the law poſitive, is very hard. And though 


it be hard, yet it is much neceſſary in every moral 
doctrine, and in all laws made for the common- 
wealth. And that the law of man be juſt and 
rightwiſe, two things be neceſſary, and that is to 


ay, wiſdom and authority, Wiſdom that he may 


judge after reaſon, what is to be done for the com- 
monalty, and what is expedient for a ble 


converſation and neceſſary ſuſtentation of them; au- 


thority, that he have authority to make laws. For 


the law is derived of Jigare, that is to ſay, to bind. 
But the ſentence of a wiſe man doth not bind the 


commonalty, if he have no rule over them. Alfo 
to every good law be required theſe properties: that 
is to ſay, that it be honeſt, rightwiſe, poſſible in it- 
ſelf, and after the cuſtom of the country, conve- 


nient for the place and time, neceſſary, profitable, 
and alſo manifeſt, that it be not captious by any 


dark ſentences, ne mixt with any private wealth, 
but all made for the commonwealth. And after 
St. Bridget, in the fourth book, in the hundred and 


twenty ninth — every good law is ordained 


to the health of the Soul, and to the fulfilling of 
the laws of God, and to induce the people to fly 
evil deſires, and to do good works. Alſo the car- 


dinal of Camerer writeth, Whatſoever is righteous 


in the law of man, is righteous in the law of God. 
For every man's law muſt be conſonant to the law 


df God. And therefore the laws of princes, the 
commandments of prelates, the ſtatutes of com- 
monalties, ne yet the ordinance of the church is not 
righteous nor obligatory, but it be conſonant to the 


law of God. 
: ; And 
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And of ſuch a law of man that is conſonant to 
the law of God, it appeareth who hath right to 
lands and goods, and who not: for whatſoever a 

man hath by ſuch laws of man, he hath righte- 

ouſly ; and whatſoever he hath againſt ſuch laws, 
is unrighteouſly had. 
For laws of man not contrary to the law of God; 


nor to the law of reaſon, muſt be obſerved in the 
law of the ſoul : and he that deſpiſeth them, de- 


ſpiſeth God, and reſifteth God. And furthermore, 


as Gratian ſaith, becauſe evil men fear to offend 
for fear of pain; therefore it was neceſſary that di- 
—_ ains ſhould be ordained for divers offences, 

phyſicians ordained. divers remedies for ſeveral 
diſeaſes And- ſuch pains be ordained by the ma- 
kers of laws, after the neceſſity of the time, and 
after che diſpoſition of the people. And though 
that law that. ordained ſuch pains hath thereby a 
conformity to the law of God, (for the law of God 
. commandeth that the people ſhall take away evil 
from among themſelves ;) yet they belong not ſo 
much to the law of God, but that other pains 
(ſtanding the firſt principles) might be-ordained 
and appointed therefore. That is the law that is 
called moſt properly the /ato Hoff itive, and the lau 


"7 the philoſopher ſaid 3 in the chird book of his 
_ ethicks, that the intent of a maker of a lau is to make 
| the people good, and to bring them. to virtue. And 
although I have ſomewhat in general. ſhewed thee 
- whereupon the law of England i e (for 
of neceſſity it muſt be grounded of the ſaid laws, 


that is to ſay, of the law eternal, of the law of rea- 
- ſon, and of the law of God:) nevertheleſs, I pray 
- thee ſnew me more ſpecially whereupon it is ground- 

ed, as thou thinkeſt, as thou before haſt Ptomilgd 


Stud. 


ta do. 
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Stud. I will with good-will do therein that lieth 
in me, for thou haſt ſhewed me a right, plain, and 
ſtrait way thereto. Therefore thou ſhalt under- 
ſtand, that the law of England is grounded upon 
ſix principal grounds. Firſt, It is grounded on the 
law of reaſon. Secondly, On the law of God. Thirdly, 
On divers general cuſtoms-of the realm. Feurthly, On 
divers principles that be called maxims. - F ;fthly, On 
divers particular cuſtoms. Sixthly, On divers ftatuzes 
made in parliaments by the king, and by the com- 
mon council of the realm. Of which grounds I 
ſnall ſpeak in order as they be rehearſed before. 
And firſt of the law of pet 49 clas: 


La 6 
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PF HE firſt ground of the = 'of England: is the 
law of reaſon, whereof thou haſt treated be- 
fore in the ſecond chapter, the which is Kept in 
this realm, as it is in all other realms, and as of 
neceſſity it muſt needs be, (as thou haſt ſaid be- 
1 

Dot. But 1 9 Ke MUS 1s called. the law 
of nature after the laws of England... 

Stud. It is not uſed among » that Fe learned 
in the laws of England to reaſon what thing is com- 
manded or, prohibited, by the law of nature, and 
what not, but all the reaſoning in that behalf is un- 
der this manner. As when any thing is grounded 
upon the law of nature, they ſay, that reaſon will 
that ſuch a thing be done; and if it be Prohibited | 
by the law of nature, they ſay it is againſt reaſon, 
or that reaſon. will not ſuffer. that to be REC. 

Dog. Then I pray thee ſhew me what they that 
be learned in the laws of the realm hold to be com- 
; manded 
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manded or prohibited by the law of nature, under 
fach terms, and after ſuch manner, as is uſed a- 
mens them that be learned in the ſaid las. 
Sad. There be put by them that be learned in 
the laws of England two degrees of the law of rea- 
fon, that is to ſay, the law of reaſon primary, and 
the' law of reaſon ſecondary. By the law of reaſon 
| Ffimaty be prohibited in the laws of England mur- 
der, mg is, -=_ _ re that is innocent) 
perjury, eceit, ing of the peace, and man 
other like. And by 2 law alſo it is dauful 
for a man to defend himſelf againſt an unjuſt power, 
ſo he keep due circumſtance. And alfo if any pro- 
miſe be made by man.-as to the body, it is by the 
law of reaſon — in- the laws of England. The 
other is called the law of ſecondary reaſon, the which 
is divided into two branches, that is to ſay, into a 
law of ſecondary reaſon general, and into a law of 
ſecondary reafon particular. The law of a ſecondary 
reaſon general is grounded and derived of the gene- 
ral law, or general cuſtom of property, whereby 
goods moveable and 'immoveable be brought into 
a certain property, To that every man may know 
his. own thing. ne by this branch be prohibited 
im the laws of land diffcifins, treſpaſs in lands 
and goods, re theft, unlawful wich- holding 
of another Avery 3 and ſuch other. And b 
the ſame law it is '« ground in the law of Englan 
that fatisfaction mu made for a wrefoale ane | 
that reſtitution muſt be made of ſuch goods as one 
man hath that belong to another man; the debts 
muſt be paid, covenants fulfilled, and fuch other. 
And becauſe diffeifins, treſpaſs in lands and goods, 
r and other, had not been known, if the law 
property had not been ordained; therefore all 
Sg that be derived by reaſon out of the faid 
Jaw of property, be called the law of reaſon ſecondary 
generat, 
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general, for the mot of Joo”: is generally kept in 
all eestescts. Commuty 


The law of reaſon aer parficilar is the law 
that is derived of divers cuſtoms general and par- 
ticular, and of divers maxims and ſtatutes. ordained 
in this realm: And it is called he law of reaſon. ſe- 
condaty particular, becauſ the reaſon in that caſe is 
derived of ſuch a law that is only holden for law in 
this realm, and in none other realm. | 

Do#. I pray thee ſhew me ſome ſpecial cafe of _ | 
a law of reaſon ſecondary particular, for anexai 

Stud. There is a law in England, which is a — 
of cuſtom, that if a man take a diſtreſs lawfully, 
that he ſhall put it in pound overt, there to remain 
till he be fatisfied of that he diſtrained for. And 
then thereupon may be aſked this queſtion, that if 
the beaſts die in pound for lack of meat, at whoſe 
peril die they ? whether die they at the peril of him 
that diſtrained, or of him that oweth * beaſts? 
Dot. If the law be as thou ſayeſt, and thata man 
for a juſt cauſe taketh a diſtreſs, and h it in 
the pound overt, and no law compelieth him that 
diſtrained to give them meat, then it ſeemeth of 
reaſon, that if the diſtreſs die in pound for lack of 
meat, , that it died at the peril of him that oweth 
the beaſts, and not of him that diftramed;; for in 
him that diſtrained there can be aſſigned no defaul 


but in the other may be aſſigned a defaulr, — 
the rent was 7 
Stad. Thou haſt given a true judgment, 2nd who 
| hath taught thee to do ſo, but reaſon derived of the 
aid general cuſtom? And the law is ſo full of ſach 
ſecondary reafons derived out of the general cuſ- 

- torns wort maxim of the realm, that ſome men have 
affirmed that all che law of the realm is Reel law of 
reafon, But that N be proved, as tne ſeemeth 


as haue party ſhewed dere, and more my ont 
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| they after... And it is not much uſed in the laws of 
gland, to reaſon what law is grounded upon che. 

7 5 the firſt. reaſon. primary, or on the law of 
reaſon ſon ſecondary, f for. they be moſt commonly openly 
known of themſe lves.; but for, the knowledge of the 
a of reaſon. ſecondary is greater difficulty, and 
therefore therein dependeth much the manner and 
form of. ar arguments in the laws of Es gland. 
And it is to be noted, that all 1 deriving of 
reaſon in the law of England proceedeth of the firſt 
Principles of the law, or of ſomething that i is de 
rived. of them: and therefore no man may. right- 
wiſely judge, ne groundly,reaſon i in the laws of Eng- 
land, 15 he be ignorant in the firſt pr inciples. Allo 
all birds, fowls, wild beaſts. of foreſt and warren, 
and ſuch other, be excepted by the laws of England 
out, of the ſaid, general = and cuſtom of property: 
for. by the laws of the realm no property may be of. 
them in any perſon, unleſs they, be tame. /Never- 
theleſs the eggs of hawk, herons, or ſuch other as 
build in the ground of any perſon, be adjudged by 
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13 HE. ſecond. ground. of. the law of Engl nd is 
the Taw of God: and 1 for and, 
them that offend againſt the law, 6180 50d, 7515 
| enquired of many courts in this realm, if any, h eld 
any; opinion ſecretly, or in any Other manner againſt 
the true catholick faith; and alſo if any 0 : 
cuſtom were directly againſt the law of Go g 
any ſtatute, were made directly againſt it: 48 n it 
were ordained. that no alms. hould be give 


e Wo tom and ſatute x were wei 1 | 


WIA. 


— RI 17 
theleſs the ſtatute made in the thirty- fourth year of 
king Edward III. whereby it is ordained that nd 
man under pain of impriſonment ſhall give any 
alms to any valiant beggers that oy well labour, 
thar they may ſo be compelled to labour for their 
living, is a good ſtatute, for it obſerveth the intent 
of the law of God. And alſo by authority of this 
law there is a ground in the laws of England, that 
he that is accurſed ſhall maintain no action in the 
king's court; except it be in very few caſes; ſo that 
the ſame excommunication be certified before the 
king's juſtices in ſuch manner as the law of the 
realm hath appointed. And by the authority alſo 
of this ground the law of England admitteth the 
ſpiritual juriſdiction of diſmes and oferings, and of 
all other things that of right belong unto it; and 
receiveth alſo all laws of the church duly made; 


and that exceed not the power of them that made 


them. Inſomuch that in many caſes it beho vet 
the king's juſtices to judge after the laws of the 
Dod. How may that be, that the king's juſtices 
ſhould judge in the king's courts after the law 
of the china ? for it ſeemeth that the church ſhould 
rather give judgment in ſuch things as it may make 
laws of, than the king's juſtices —— © 
Stud. That may be done in many caſes, whereof - 
I ſhall for an example put this caſe: If a writ of 
right of ward be brought of the body; Sc. And 
the tenant confeſſing the tenure, and the nonage of 
the infant; ſaith, that the infant was married in his 
ahceſtor's days, Sc. whereupon twelve men be 
ſworn, which give this verdict, that the infant was 
married in the life of his anceſtor, and that the 
woman in the life of his anceſtor ſued a divorce, 
whereupon ſentence was given that they ſhould be 
divorced, and that gn appealed, which my : 
EST | Z ec 


wa. 4 
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eth yet undiſcuſſed, praying the aid of the juſtice 
to know whether the infant in this caſe ſhal! be ſaid 
married or no: in this caſe, if the law of the church 
be that the ſaid ſentence of divorce ſtandeth in his 
ſtrength and virtue until it be annulled upon the ſaid 
appeal, that the infant at the death of his anceſtor. 
Was unmarried, becauſe the firſt marriage was ad- 
nulled by that divorce, and if the law of the church 
be, that the ſentence of the divorce ſtandeth not in 
effect till it be affirmed upon the ſaid appeal; then 
is 5 the infant yet married, ſo that the value of his 
marriage. cannot belong unto the Lord: and there- 
fore in this caſe judgment conditional ſhall be given, 
Se. And in likewiſe the king's juſtices in many 
other caſes ſhall judge after the law of the church, 
N. as the ſpiritual judges muſt in many caſes form 
eir judgment after the king's laws. 
18 554 How may that be, that the ſpiritual judges 
ſhould judge after the king” s laws? I pray thee ſnew 
me ſome certain caſe thereof. | 
Stud. Though it be ſomewhat a digreſſion from 
our farft purpoſe, yet I will not withſay thy defire, 
but will with good-will put thee a caſe or two 
thereof, that thou mayeſt the better perceive what 
J mean. If A. and B. have goods jointly, and A. 
by his laſt will bequeathe his portion therein to C. 
and maketh the ſaid B. his executor, and dieth, and 
C. afketh the execution of this will in the ſpiritual 
court: in this caſe the judges there be bound te 
judge that will to be void, becauſe it is void by the 
| laws of this realm. And likewiſe if a man be out- 
lawed, and after, by his will, bequeathe certain 
goods to John at Stile, and make his executors, and 
die, the king ſeiſeth his goods, and after giveth them 
again to the executors, and after Jobn a# Stile ſuetk 
a citation out of the ſpiritual court againſt the exe- 
eee to have execution of the will: in this caſe 
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the judgesbf the ſpiritual court muit judge the will 
to be void, as the law of the realm is that it is; and 


yet chere is no ſuch law of forfeiture of good: by 
butlawry in the ſpiritual law. 


e VO AP:; VI. 4 
| Of NY third ground of the lau of England. 
T HE third ground of the law of England ſtand- 


eth upon divers general cuſtoms of old time 
uſed through all the realm, which have been ac- 
cepted and approved by our ſovereign lord the 
king, and his progenitors, and all his ſubje&ts. And 
becauſe the ſaid cuſtoms be neither againſt the law 
of God, nor the law of reaſon, and have been alway 
taken to be good and neceſſary for the common- 
wealth of all the realm; therefore they have ob- 
tained the ſtrength of a law, inſomuch that he that 


_ doth againit them, doth againſt juſtice : and theſe * 


be the cuſtoms that properly be called the common 
law. And it ſhall alway be determined by the juſ- 
tices whether there be any ſuch general cuſtom or 
not, and not by twelve men. And of theſe gene- 
ral cuſtoms, and of certain principles that be called 
maxims, which alſo take effect by the old cuſtom of 


the realm, (as ſhall appear in the chapter next fol- 
lowing) dependeth moſt part of the law of this 


realm. And therefore our ſovereign lord the king, 
at his coronation;-among other things, taketh a ſo- 
lemn oath, that he ſhall cauſe all the cuſtoms of his 
realm faithfully to be obſerved. ; 

Doc. T pray thee ſhew me ſome of theſe general 
cuſtomos. | 

A tu. 1 will ws e | png” firſt, 1 ſhall 
They. thee how the cuſtom. of the realm is the very 
ground of divers courts in the realm, that is to ſay, 
of the chanctry, of the king's-bench, of the common 


Pleas, and the exchequer, the which be courts of re- 
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cord; dect none may ſit as Judges in theſe __ | 
but by the king's letters patents. And theſe courts 
have divers authorities, whereof it is not to treat at 
this time. Other courts there be alſo only grounded 
by the cuſtom of the realm, that be of much leſs 
authority than the courts before rehearſed. As in 
every ſhire within the realm there is a court that is 
called the county, and another that is called the he- 
riff's torne; and in every manor is a court that is 
called a court. Baron, and to every fair and market is 
incident a court that is called a court of pie potoders. 
And though in ſome ſtatutes is made mention ſome- 
time of the ſaid courts; yet nevertheleſs, of the firſt 
inſtitution of the ſaid courts, and that ſuch courts 
ſhould be, there is no ſtatute nor law written in the 
laws of England. And ſo all the ground and be- 
ginning of the ſaid courts depend upon the cuſtom 
of the realm; the which cuſtom is of ſo high au- 
thority, that the ſaid courts ne their authorities, 
may not be altered, ne their names changed, with- 
out parliament. | 
Alſo by the old cxſtorn of thi realm, no man 
ſhall be taken, impriſoned, diſſeiſed, nor otherwiſe 
deftroyed, but he be put to anſwer by the law of 
the land: and this cuſtom is confirmed by the ſta- 
tute of magna charta, cap. 26. 
Alſo by the old cuſtom of the rolls, all en 
go and ſmall ſhall do and receive juſtice in the 
' King's courts: and this cuſtom i 1s confirmed by the 
ſtatute of Marlb. cap. 1. | 
Alſo by the old cuſtom of the realm, the eldeſt 
ſon is only heir to his anceſtor ; and if there be no 
ſons, but daughters, then all the daughters ſhall be 
' heirs. And fo it is of ſiſters and other kinſwomen', 
And if there be neither ſon, daughter, brother; nor 
ſiſter, then ſhall the inheritance deſcend to the next 
Kinſman or kinſwoman ot the whole blood to him 
4 that 
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that had the inheritance, of how many degrees ſa”. 
ever they be from him. And if there be no heir 
general nor ſpecial, then the land ſhall eſcheat to the 
lord of whom the land is holden. 

Alſo by the old cuſtom of the realm, TR ſhall 
never 1 or deſcend from the ſon to the father 
or mother, nor to any other anceſtor on the right 
line, but it ſhall rather eſcheat to the lord of the fee. 

Alſo if any alien have a ſon that is an alien, and 
after is made denizen, and hath another ſon, and 
after purchaſeth lands, and dieth; the yaungelſt ſon 
ſhall inherit as heir, and not the eldeſt. 

Alſo if there be three brethren, and the middeſt 
brother purchaſe lands, and dieth without heir of 
his body; the eldeſt brother ſhall inherit as Ms ta 
him, and not the younger brother. 

And if land in. fee-ſimple deſcend to a man by 
the part of his father, and he dieth without heir of 
his body; then the inheritance ſhall deſcend to the 
next heir of the part of his father. And if there 
be no ſuch beir of the part of his father, then if the 
father purchaſeth the lands, it ſhall go to the next 
heir of the father's mother, and not to the next heir 
of the ſon's mother, but it ſhall rather eſcheat to 
the lord of the fee. But if a man purchaſe lands 
to him and to his heirs, and die without heir of 
his body, as is ſaid before; then the land ſhall de- 
ſcend to the next heir of the part of his father, if 
there be any; and if not, then to the next heir ol 
the part of his mother. 

Alſo if the fon purchaſeth lands in fee, and dieth, 
without heir of his body; the land ſhall deſcend, to. 
his, uncle, and ſhall not deſcend to his father: but ac 
if the, father have a ſon, though it be many years 

after the death of the elder brother, yet that ſon, 
ſhall put out his uncle, and, ſhall enjoy the lend a8. 
heir to he F brother for. ever. 
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nary, or adminiſtrators. 


wife, but if he ſell or give away the chattels real 


of full age at the death of his anceſtor, then he 


Alſo by the cuſtom of the realm, the child that 
is born before N rl is baſtard, ns ſhall not 
inherit. 

Alſo the cuſtom of dhe realm is, FA no mender 
of goods nor chattels, real nor perſonal, ſhall ever 
go to the heir, but to the executors, or to the ordi- 


Alfo the huſband ſhall have all Pe 8 per- 
fonals that his wife had at the time of the eſpouſals 
or after, and alfo chattels real, if he overlive his 
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and die, by that ſale or gift the intereſt of the wife 
is determined, or elſe they ſhall remain to the wife, 
if ſne overlive her huſband. Alſo the huſband ſhall 
have all the inheritance of his wife, whereof he was 
ſeiſed in deed in the right of his wife during the 
ns in fee, or in fee- tail general, for term of 
life, if he have any child by her, to hold as tenant 
by the curteſy of England; and the wife ſhall have 
the third part of the inheritance of her huſband, 
whereof he was ſeiſed in deed or in law after the 
eſpouſals, &c. But in that caſe the wife at the * 
of her huſband muſt be of the age of nine years, or 
above, or elſe ſhe ſhall have no dowry. ö 

Doi. What if the huſband at his death be within 
the age of nine years? 

Stud. I ſuppoſe ſhe ſhall yet Five her dower. 
Alſo the old law and cuſtom. of the realm is, that 
after the death of every tenant that holdeth his land 
by knight's ſervice, the lord ſhall have the ward and 
marriage of the heir, till the heir come to the age 
of twenty- one years; and if the heir in that caſe be 
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ſhalt pay to his lord his relief, which at the com- 
mon law was not certain, but by the ſtatute ot 
magna charta it is put in certain; that is to ſay, for 
every Rom knight's fee to pay C.s, and for a whole 
e 
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8 barony to pay a hundred marks for relief, and for a 
4 whole earldom to pay C. I. and after that rate. And 
bk if the heir of ſuch a tenant be a woman, and ſhe, at 
q the death of her anceſtor, be within the age of four- 
cen years, then by the common law ſhe ſhould have 
6 been in ward only till fourteen years, but by the 
47 fat. of V. 1. in ſuch cafe the ſhall be in ward till 
E fixteen years. And if at the death of her anceſtor 
0 ſhe be of the age of forirteen years, or above, ſhe 
4 ſhall be out, of ward, though the land be holden of 
1 the king, and then ſhe ſhall pay relief as an heir 
E | male ſhall. e 1b Yoo es Ra 
Alſo of lands holden in ſocage, if the anceſtor 
die, his, heir being within the age of fourteen years, 
the next friend to the heir, to whom the inheritance 
may not deſcend, ſhall have the ward of his bod: : 


and lands till he ſhall come to the age of fourtet 
years, and then he may enter. - And when the heir 
cometh to the age of twenty- one years, then the 
guardian ſhall yield him an account for the profits 
ASTD) AG receivet,”. © NTe a 
. Alſo ſuch an heir in ſocage, for his relief, ſhall 
double his rent to the lord the year. following the 
death of his anceſtor :-as if his anceſtor held by 12. 
rent, the heir in the year following ſhall pay the 
12 d. for his rent, and other 12d for his relief; and 
the relief he muſt pay, though he be within age at 
the death of his anceſtor. Ws: : 
Alſo there is an old law and cuſtom in this realm, 
that a freehold by way of feoffment, gift, or leaſe, 
paſſeth not without livery of ſeiſin be made upon 
the land according, though a deed of feoffment be 
thereof made and delivered: but by way of ſurren- 
der, partition, and eſchange, a freehold may paſs 
without livery. . 


** 


; Alſo if a man make a will of land whereof he is 
ſeiſed in his demeſne as of fee, that will is void: 
0 4 but 
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but if it had ſtood in feoffee's hands it had been 
od. And allo in Londen ſuch a will is good by 
Alſd a leaſe for term of years is but a chattel by 
the law, and therefore it may paſs without any li- 


very of ſeiſin: but 6therwiſe it is of a ſtate for term 
of life, for that it is a freehold in the law, and there- 
fore livery muſt be made, or elſe the freehold paſſ- 
TV 

Alſo by the old cuſtom of the realm a man may 
diſtrain for rent- ſervice of common right; and alſo 
for a rent reſerved upon a gift in tail, a leaſe for 
term of life, of years, and at will: and in ſuch caſe 
the lord may diſtrain the beaſts of tenants as ſoon 
as they come upon the ground; but the beaſts of 
ſtrangers that come in but by manner of an eſcape 
he may not diſtrain, till they have been levant and 
couchant upon the ground. But for debt upon an 
obligation, nor upon a contract, nor for account, 
ne yet for arrearages of account, nor for no manner 
of treſpaſs, reparations, nor ſuch other, no 'man 
And by the old cuſtom of the realm all iſſues 
that ſhall be joined between party and party in any 
court of record within the realm, except a few 
whereof it needeth not to treat at this time, muſt 
be tried by twelve free and lawful men of the Viſne, 
that be not of affinity to none of the parties: and 
in other courts that be not of record, as in the 
ebünty, court- baron, hundred, and ſuch other like, 
they ſhall be tried by the oath of the parties, and 


not otherwiſe, unleſs the parties aſſent that it ſhall 


be tried by the homage. And it is to be noted, 
that lords, barons, and all peers of the realm be 
excepted out of ſuch trials, if they will; but if they 
Vin wilfully be ſworn therein, ſome ſay it is no er- 
ror: and they may, if they will, have à writ out of 
N e 50 
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2 cuſtoms ought to be obſerved, becauſe they 


ſtom of the realm is the oply.and ſuſſicient authority 
what doctors hold therein, that is to ſay, whether 
a cuſtom only be a ſufficient authority of any law. 

Do#. Doctors hold that a law grounded upon a 
cuſtom is the moſt ſureſt law: but this thou muſt 
8 | always 


'S 
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always underſtand therewith, that ſuch a euſtom is 
neither contrary to the law of reaſon, nor the law 
of God. And now I pray thee ſhew me ſomewhat 
of the maxims of the laws of England, whereof thou 
haſt made mention before in the 4th chapter, 

Kn. 1 ml with aro reed by 


1 H A P. VIII. 
4 of the Jane ground of the law of England. 


THE fourth ground of the "IN of England 


ſtandeth in divers principles that be called | in 


the law maxims, the which have been always taken 
for law in this realm, ſo that it is not lawful for any 
that is learned to deny them ; for every one of thoſe 
maxims is ſufficient authority to himſelf. And which 
is à maxim, and which not, ſhall alway be determin- 
ed by the judges, and not by twelve men, And it 
needeth not to aſſign any reaſon why they were firſt 
received for maxims, for it ſufficeth that they be not 
againſt the law of reaſon, nor the law of God, and 
that they have always been taken for a law. And 
ſuch maxims be not only holden for law, but alſo 
other caſes like unto them, and all things that ne- 
ceffarily follow upon the fame are to be reduced to 
the like law; and therefore moſt commonly there 
be affigned ſome reaſons or conſiderations why ſuch 
maxims be reaſonable, to the intent that other caſes 
like may the more conveniently be applied to them. 
And they be of the ſame ſtrength and effect in the 
law as ſtatutes be. And though "hs general cuſtoms 
of the realm be the ſtrength and warrant of the ſaid 
maxims, as they be of the general cuſtoms of the 
realm; yet becauſe the ſaid general cuſtoms be in a 
manner known through the realm, as well to them 
chat beunlearned as learned, and may lightly be had 
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and known, and that. with little ſtudy; and the max- 
ims be only known in the king's courts, or am 
them that take great ſtudy in the law of the realm, 
and among few other perſons; therefore they be let in 
this writing, for ſeveral grounds, and he that liſteth 
may ſo account them, or if he will, he may. rake 
them for no ground, after his pleaſure. Of which 
maxims I ſhall hereafter ſhew thee part. 

Firſt, There is a maxim, that ung eh 
maketh knight's ſervice. | 10 


Alſo chere is another maxim, that eſcuage cer- 
rain makes ſocage. 

Alſo, that he that holdeth by caſtle- guard hold- 
eth by knight's ſervice, but he holdeth not by eſcu- 
age: and that he that holdeth by xxs. to the guard 
of a caſtle, holdeth by ſocage. 


Alſo there is a maxim, that a diſcent taketh away 
an entry. 


right. 
PA :fo, that a preſcription of rent ws prolly ap: 
prender out of land maketh a right. 
Alſo, that the limitation of a preſeription ge 
rally taken, is from the time that no man's 5 
runneth to the contrary. 


Alſo, that aſſigns may bo wa upon lan given 
in fee, for term of life, or for term of years, though 
no mention be made of aſſigns ; and the ſame law 
is of a rent that is granted; but otherwiſe i it is of a 

warranty, and of a covenant. 

Alſo, that a condition to avoid a freehold, cannot 
be pleaded without deed ; but to avoid a gift of 
chattel, it may be pleaded without deed. 


Allo, that a releaſe or confirmation made by him, : 


that at the time of the releaſe or confirmation made 


had no right, is void in the law, though a richt : 


come to him after; ; except it be with warranty, a 
then 


Alſo,” that : no preſeription in | lands maketh 2 25 
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Men it ſhall bar him to all right that he ſhall have 
ler the warranty made. 


pendech in action, cannot be given or granted to 
Bone other but only to the tenant of the ground, or 
; toon that hach the reverſion or remainder of tha 


* 35 thas i in an * of debt upon 2 contract, . 


che defendant. may Mag: his law: but otherwiſe it 
is upon a leaſe of lands for term of years, or at will. 


Alſo, that if an exigent, in caſe of felony, be a- 


warded againſt'-a man, he hath e forthwith 
| it his goods to the king. 


of the king, an er the father dieth; in this caſe 


the land ſhall 3 to the lord of the fee, inſomuch 
that though he have a younger brother, yet the land 
Mall not deſcend to him; for by the attainder of the 


elder brother the blood is corrupt, and the father. in- 
law died without heir. 


Alſo, if an abbot or prior alien the lands of his 


houſe, and dieth; in this cafe, though his ſucceſſor 


ave right to the lands, yet he may not enter, but 
85 0 take his action Tiny: is appointed him by. 


„ is a 2 maxim in the law, that if a e | 


purchaſe lands, and the lord enter, he ſhall en 


the land as his own : but if the villein alien befo ow 
the lord enter, the alienation ; is good. And the ſame 


law is of goods. 


Alſo, if a man ſteal goods ro the value of eine. 
pence; or above, it is felony, and he. ſhall. die for it. 
And if it be under the value of twelve pence, then 


it is but petit larceny, and he ſhall not die for it, but 
Thall. be otherwiſe puniſhed after the diſcretion ot 


5 de ugs, except it be taken from the perſon 5 a | 
1 
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aAlſo,.that a right or title of aQtion that only, de- 


Aldo, if the ſon be attainted in cha life ofthe fan 
ther, and after he Faber his charter of pardon 


2 
1 


F 


CHAPTER VIII. 29 


#2 a man cad any thing, how little ſoever it bedfrojer | 


a man's perſon, feloniouſly, | it is called robbery, und 
he ſhall die for it. 

' Alſo, he that is arraigned vf upon an PEE of 
felony, ſhall be admitted, in favour of life, to'chal- 
lenge thirty-ſix | jurors peremptorily ; but if he chal-' 
lenge any above that number, the law taketh him as 
one that Rach refuſed the law, becauſe he hath re- 
fuſed three whole inqueſts, and therefore he ' ſhalf 
die : but with cauſe he may challenge as many as 
he hath cauſe of challenge to. And farther, it is td 
be underſtood, that ſuch peremptory challenge ſhall 
not be admitted | in appeal, becauſe it is at the ſuit of 
the party. d | 

Alſo, the land of every man is in the law 146 


from other, though it lie in the open field: and 
therefore if a man do a treſpaſs therein, the writ ſhall | 


be, Quare clauſum fregit. | 25 

Allo, the rents, commons of paſture, of turbarys 
reverſions, remainders, nor ſuch other things which 
lie not in manual occupation, may not be given nor 
granted to none other without writing. 

Alſo, that he that recovereth debt or damages in 
the king's courts, by ſuch an action wherein a ca- 
pias lay in the proceſs, may within a year after the 
recovery have a capias ad ſatisfaciendum, to take the 
body of the defendant, and to commit him to pri- 
ſon till he have paid the debt and damages: but if 
there lay no capias in the firſt action, then the plain- 
tiff ſhall have no capias ad ſatisfaciendum, but muſt 
take a feri facids, or an elegit within the year, or a 
fare, facias after the year, or within the year, iu he 
wi 

"Allo, if a releaſe or eonfprtstiehn be made to him 
that, at the time of the releaſe made, had nothing in 
the” land, Cc. the releaſe or confirmation is void; 


except 


d 


\ 
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except in certain caſes, as towwouchegand certain 
other which need not here to be remembered. _ 

Alſo, there is a maxim in the law of England, that 
the king may diſſeiſe no man, nor that no man may 

diſſeiſe the king, ne pull any reverſion or remainder 
ont of him. 

Alſo, the king's excellency i is ſo high in the law; 
that no freehold may be given to the king, ne be 
derived from him, but by matter of record. 

Alſo, there was ſometime a maxim and a law of 
England, that no man ſhould have a writ of right; 
but by ſpecial ſuit to the king, and for a fine to be 
made in the chancery for it. But theſe maxims be 
changed by the ſtatute of magna charta, cap. 16. 
where it is ſaid thus, Nulli negabimus, nulli vendemus 
rectum vel juſtiliam. And by the words, Nulli nega- 
bimus, a man ſhall have a writ of right of courſe in 
the ehancery without ſuing to the king for it: and 
by the words, Nulli vendemus, he ſhall have it with- 
out fine. And ſo many times the old maxims of 
the law be changed by ſtatutes. Alſo, though it be 
reaſonable, that "for the manifold diverſities of acti- 
ons that be in the laws of England, there ſhould be 
diverſities of proceſs, as in the real actions after one 
manner, and in perſonal actions after another man- 
ner; yet it cannot be proved meerly by reaſon, that 

the ſame proceſs ought to be had, and none other: 
for by ſtatute it might be altered. And ſo the 
ground of the ſaid proceſs is to be referred only to 
the maxims and cuſtoms of the realm. | 

And I have ſhewed thee theſe maxims before re- 
hearſed, not to the intent to ſhew thee ſpecially 
what is the cauſe of the law in them, for that would 
aſk a great reſpite : but I have ſhewed them only to 

the intent that thou mayeſt perceive that the ſaid 
_maxims, and other like, may be conveniently ſet for 


one 
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one of the grounds of the laws of England. More- 
over there be divers caſes whereof I am in doubt 
whether they be only maxims of the law, or that 
they be grounded upon the law of reaſon z wherein 
I pray thee let me hear thine opinion. . 

DoF. I pray thee ſhew thoſe caſes that thou 
8 z and I ſhall make thee anſwer therein a as 
I ſhall ſee cauſe, *© 


C HAP. H. 
q Hereafter follow divers caſes wherein the fu- 
dent doubteth whether they be only maxims of 
the law, or that they be grounded upon the law 


of reaſon. 


Be law of England is, that if a man com- 


mand another to do a treſpaſs, and he doth 
it, that the commander is a treſpaſſer. And I am 
in doubt, whether that it be only by a maxim of 
the law, or that it be by the law of reaſon. | 

Alſo, I am in doubt upon what law it is ground- 
ed, that the acceſſary ſhall not be put to anſwer be- 
fore the principal, &c. 

Alſo, the law is, that if an abbot buy a thing 
that cometh to the uſe of the houſe, and dieth, that 
his ſucceſſor ſhall be charged. And I am ſome- 
_ in doubt upon what ground that law . 
et 

Alſo, that he that hath poſſeſſion of land, tho” it 
be by diſſeifin, hath right againſt all men but iat 
him that hath right. 

Alſo, that if an action real be ſued againſt any 
man that hath nothing in the thing demanded, the 
writ ſhall abate at the common law. 

Alſo, that by-the alienation of the tenant, hangs 


0 the writ, or his entry into religion, or if he be 


2 6 made 
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made a knight, or if ſhe be a woman, and take af 
huſband hanging the writ, that the vrit ſhall not 
abate. 


Alſo, if land, and rent that Is going out of the 
ſame land, come into one man's hand of like eſtate, 
and like ſurety of title, the rent is extinct. 

Alſo, if land deſcend to him that hath right to 
the ſame land before, he ſhall be temitted to his 
better title, if he will. 

Alſo, if two. titles be concurrent together, that 
the eldeſt title ſhall be preferred. 

Alſo, that every man is bound to make i recomi- 

ce for ſuch hurt as his beaſts ſhall do in the corn 
or graſs of his neighbour, though he know not that 
they were there. 
Alſo, if the demandant or plaintiff, hanging his 
writ, will enter into the thing demanded, his wit 
Mall abate. And it is many times very hard and of 
great difficulty, to know what caſes of the law of 
England be grounded upon the law of reaſon, and 
what upon cuſtom of the realm ; and though it be 
hard to diſcuſs it, it is very neceſſary to be known, 
for the knowledge of the perfect reaſon of the law. 
And if any man think that theſe caſes before re- 
hearſed be grounded upon the law of reaſon, then 
he may refer them to the firſt ground of the law of 
England,” which is the law of reaſon, whereof is 
made mention in the fifth chapter. And if any man 
think that they be grounded upon the law of cuſtom, 
then he may refer them to the maxims of the law, 
which be aſſigned for the fourth ground of the law 
of England, whereof mention is made in the eighth 
chapter, as before .appeareth. 

Doc. But I pray thee ſhew- me by what autho: 
rity it is proved in the laws of England, that the 
caſes which thou haſt put before in the eighth chap- 
wi and ſuch other which thou calleſt mains, ought 

ner 
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not to be denied, but ought to be taken as max- 
ims. For fith they cannot be proved by reaſon, as 
thou agreeſt thyſelf they cannot, they may as light- 
ly be denied as affirmed, unleſs there be ſome ſuffi- 
cient authority to approve them. S 
Stud. Many of the cuſtoms and maxims of the 
laws of England be known by the uſe and the cu- 
ſtom of the realm ſo apparently, that it needeth not 
to have any law written thereof. For what needeth 
it to have any law written that the eldeſt ſon ſhall 
inherit his father, or that all the daughters ſhall in- 
herit together as one heir, if there be no ſon; or 
that the huſband fhall have the goods and chattels 
of his wife that ſhe hath at the time of the eſpou 
ſals, or after: or that a baſtard ſhall not inherit as 
heir; or the executors ſhall have the diſpoſition of 
all the goods of their teſtator ; and if there be no 
executors, that the ordinary ſhall have it, and the 
heir ſhall not meddle with the goods of his ance- 
flor, but if any particular cuſtoms help him? 
The other maxims and cuſtoms of the law, that 
be not ſo openly known among the people, may be 
known partly by the law of reaſon, and partly by the 
books of the laws of England called Years and terms, 
and partly by divers records remaining in the king's. 
courts, and in the treaſury, and ſpecially by a book 
called the Regiſter, and alſo by divers ſtatutes wherein 
many of the ſaid cuſtoms and maxims be oft recited, 
as to a diligent ſearcher will evidently appear. 


. * C H AP. * . _; 
T Of the fifth ground of the lau of England, 


PHE fifth ground of the law of England ſtand- 
eth in divers particular. cuſtoms uled in divers 
counties, towns, cities and lordſhips in this realm 2 


* 
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the which particular cuſtoms, becauſe they be not 
againſt the law of reaſon, nor the law of God, 
though they be againſt the ſaid general cuſtoms or 
maxims of the law, yet nevertheleſs they ſtand in 
effect, and be taken for law: but if it riſe in que- 
ſtion in the king's courts, whether there be any ſuch 
particular cuſtom, or not, it ſhall be tried by twelve 
men, and not by the judges, except the ſame parti- 
cular cuſtom be of record in the ſame court. Of 
which particular cuſtoms I have hereafter noted 
ſome for an example. 

Firft, there is a cuſtom in Kent that is called Ga- 
velkind, that all the brethren ſhall inherit together, 
as ſiſters at the Common law, 

Alſo, there is another particular cuſtom that is 
called Burgh-engliſh, where the younger ſon ſhall in- 
herit before the eldeſt; and that cuſtom is in Not- 
tingham. | | 

Alfo, there is a cuſtom in the city of London, that 
freemen there may, by their teſtament inrolled, be- 
queath their lands that they be ſeiſed of to whom 
they will, except to mortmain; and if they be citi- 
zens and freemen, that they may alſo bequeath their 
lands to mortmain. 

Alſo, in Gavelkind, though the father be hanged 
the ſon ſhall inherit. For their cuſtom is, The father 
to the bough, the ſon to the plough. 

Alſo, in ſome countries the wife ſhall have the 
half of the huſband's land in the- name of her dow- 
ry, as long as ſhe liveth ſole. 

And in ſome country the huſband ſhall have the 
half of the inheritance of his wife, though he have 
ng: we dinner... £7 | 

Alſo, in ſome country an infant when he is of the 
age of ſiſteen years may make a feoffment, and the 
feoffment good: and in ſome country, when he can 
miete an ell of cloth. | 


CHAP. 
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CHAP: 
© Of the fixth ground of the law of England, 


HE fixth ground of the law of England ſtand- 
eth in divers ſtatutes made by our ſovereign 
lord the king and his progenitors, and by the lords 
ſpiritual and temporal, and the commons in divers 
parliaments, in ſuch caſes where the law of reaſon, 
the law of God, cuſtoms, maxims, ne other grounds 
of the law ſeemed not to be ſufficient to puniſh evil 
men, and to reward good men. And I remember 
not that I have ſeen any other grounds of the law 
of England, but only theſe that I have before re- 
membered. Furthermore it appeareth of that I have 
ſaid before, that ofttimes two or three grounds of 
the law of England mul}, be joined together, or that 
.the plaintiff can open and declare his right, as it 
may appear by this example. If a man enter into 
another man's land by force, and after make feoff- 
ment for maintenance to defraud the plaintiff from 
his action; in this caſe it appeareth that the ſaid 
. unlawful entry is prohibited by the law of reaſon : 
but the plaintiff ſhall recover treble damages, that 
is by reaſon of the Statute made in the eighth year 
of king Henry VI. cap. 9. And that the damages 
hall be ceſſed by twelve men, that is by the cuſtom 
of the realm. And ſo in this caſe three grounds of 
the law of England maintain the plaintiff's action. 
And ſo it s in divers other caſes that need not to 
de remembered now. And thus I make an end for 
this time to ſpeak any farther of the grounds of the 
law of England. „„ 

Doct. I thank thee. for the great pain that thou 
haſt taken therein. Nevertheleſs, foraſmuch as it 
appeareth that thou haſt ſaid before, that the learn- 
| "2 D 2 ed 
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ed men of the law of England pretend to verify that 
the law of England will nothing do, ne attempt againſt 
the law of reaſon, nor the law of God, I pray thee 
anſwer me to ſome queſtions grounded upon the law 


of England, how, as thou thinkeſt, the law may 


ſtand with reaſon or conſcience in chm. 


Stud. Put the caſe, and I ſhall. make anſwer there- 
in as well as I can. 


CHAP. XI. ü 
9 The firſt queſtion of the doctor, of the law of 
England and Conſcience. 


I Have heard ſay, chat if a man that is bound in 

an obligation pay the money, but he taketh no 
acquittance, or if he take one, and it happeneth him 
to leeſe it, that in that caſe, he ſhall. be compelled 
by the laws of England to pay the money again. 


And how may it be ſaid then that that law ſtandeth 


with reaſon and conſcience ? For as it is grounded 
upon the law of reaſon, that debts ought of right to 
be payed : ſo it is grounded upon the law of reaſon 
(as it ſeemeth) that when they be payed, that he that 
payed them ſhould be diſcharged. 

Stud, Firſt, Thou ſhalt underſtand, that it is not 
the law of England, that if a man that is bound in 
an obligation pay the money without acquittance, 
or if he take acquittance and leeſe it, that therefore 
the law determineth that he ought of right to pay 
the money eftſoons, for that law were both againſt 
reaſon and conſcience. But though it is fo, that 


there is a general maxim in the law of England, that 


in an action of debt ſued upon an obligation the de- 
ſendant ſhall not plead that he oweth not the mo- 
| ney, ne can in no wiſe diſcharge himſelf in that ac- 
Hon, but he have acquittance or ſome other writing 


fufficient 
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Tufficient in the law, or ſome other thing like, wit- 
nneſſing that he hath paid the money; that is ordain- 
ed by the law to avoid a great inconvenience that 
elſe might happen to come to many people; that is 
to ſay, that every man by a nude parol and by a 
bare averment ſhould avoid an obligation. Where- 
Fore to avoid that inconvenience, the law hath or- 
.dained, that as the defendant is charged by a ſuffi- 
cient writing, that-ſo he muſt be diſcharged by ſuf- 
| ficient writing, or by ſome other thing of as high au- 
thority as the obligation is. And though it may 
Follow thereupon, that in ſome particular caſe, a a 
man by occaſion of that Ja” maxim may be 
compelled to pay the money again that he payed 
before; yet nevertheleſs no default can be thereof 
aſſigned in the law. For like as makers of law take 
heed to ſuch things as may oft fall, and do much 
hurt among the people, rather than to particular 
caſes: fo in likewiſe the general grounds of the law 
of England heed more what is good for many, than 
what is good for one ſingular perſon only. And be- 
cauſe it ſhould be a hurt to many, if an obligation 
ſhould be ſo lightly avoided by word; therefore the 
Jaw eſpecially preventeth that hurt under ſuch man- 
ner as before appeareth ; and yet intendeth not, nor 
commandeth not, that the money of right ought to 
be paid again, but ſetteth _a general rule which is 
' good and neceſſary to all the people, and that every 
man may well keep, without it be through his own 
default. And if ſuch default happen in any perſon, 
whereby he is without remedy at the Common law, 
yet he may be holpen by a ſubpæna; and fo he may 
in many other caſes where conſcience ferveth for 
him, that were too long to rehearſe now. 

DoF. But I pray thee ſhew me under what man- 
ner a man may be holpen by conſcience ; and whe- 
ther he ſhall be holpen in the ſame court, or in an- 
other. D 2 Stud. 
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Stud. Becauſe it cannot be well declared where a 
man fhall be holpen by conſcience, and where not, 
but it be firſt known what conſcience is; therefore 
becauſe it pertaineth to thee moſt properly to treat 
of the nature and quality of conſcience, therefore I 
pray thee that thou wilt make me ſome brief decla- 

ration of the nature and quality of conſcience, and 
then I ſhall anſwer to thy queſtion as well as I can. 

Doc. I will with good-will do as thou ſayeſt: 


and to the intent that thou mayeſt the better under- 4 
ſtand that I ſhall ſay of conſcience, I ſhall firſt ſhew 6 
thee what /inderefis is, and then what reaſon is, ang 


then what conſcience is; and how theſe three differ 
among themſelves, I ſhall ſomewhat touch, 


CH AP. XIII. 
pl ¶ I bat ſindereſis is. 


Side is a natural power of the ſoul, ſet in the 
higheſt part thereof, moving and ſtirring it to 
good, and abhorring evil. And therefore ſinderęſis 
never ſinneth nor erreth. And this inderęſis our 
Lord put in man, to the intent that the order of 
things ſhould be obſerved. For, after St. Dionyſe, 
the wiſdom of God joined the beginning of the ſe- 
cond things to the laſt of the firſt things: for angel 
is of a nature to underſtand without ſearching of 
reaſon, and to that nature man is joined by ndere- 
is, the which /inderefis may not wholly be extincted 
neither in man, ne yet in damned ſouls. But never- 
theleſs, as to the uſe and exerciſe thereof, it may be 
let for a time, either through the darkneſs of igno- 
rance, or for undiſcreet delectation, or for the hard- 
neſs of obſtinacy. Firſt by the darkneſs of ignorance, 
finderefis may be let that it ſhall not murmur againſt 
evil, becauſc he believeth evil to be good, as it is in 


here» 
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hereticks, the which, when they die for the wickedneſs 
of their error, believe they die for the very truth of 
their faith. And by undiſcreet delectation /indere/7s 
is ſometime ſo overlaid, that remorſe or grudge of 
conſcience for that time can have no place. For 
the hardneſs of obſtinacy inderęſis is allo let, that it 
may not ſtir to goodneſs, as it is in damned ſouls, 
that be ſo obſtinate in evil, that they may never be 
inclined to good. And though Jinderęſis may be 
ſaid to that point extinct in damned ſouls, yet it 
may not be ſaid that it is fully extinct to all intents. 
For they alway murmur againſt the evil of the pain 
that they ſuffer for ſin, and ſo it may not be ſaid that 
it is univerſally, and to all intents, and to all times 
extinct. And this /ndere/is is the beginning of all 
things that may be learned by ſpeculation or ſtudy, 
and miniſtreth the general grounds and principles 
thereof; and alſo * ; all things that are to be done 
by man. An example of ſuch things as may be 
learned by ſpeculation appeareth thus : W: nderefis ſaith . 
that every whole thing is more than any one part of 
the ſame thing, and that is a ſure ground that never 
faileth, And an example of things that are to be 
done, or not to be done: as where / naerefis ſaith no 
evil is to be done, but that goodneſs is to be done 
and followed, and evil to be fled, and ſuch other. 
And therefore /inderefis is called by ſome men the 
law of reaſon, for it miniſtreth the principles of the 


law of reaſon, the which be in every man by r. 
in that oth is a reaſonable creature, 


C II A SIY. 
Of reaſon. 
HEN the firſt man Adam was created, he 
received of God a double eye, that is to ay, 
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an outward eye, whereby he might ſee viſible things, 
and know his bodily enemies, and eſchew them; 
and an inward eye, that is, the eye of reaſon, where- 
by he might ſee his ſpiritual enemies that fight a- 
gainſt his ſou], and beware of them. And among 
all gifts that God gave to man, this gift of reaſon is 
the moſt nobleſt, for thereby man precelleth all 
beaſts, and is made like to the dignity of angels, 
diſcerning truth from falſhood, and evil from good; 
wherefore he goeth far from the effect that he was 
made to, when he taketh not heed to the truth, or. 
when he preferreth evil before good. 

And therefore, after doors, reaſon is the power 
of the ſoul that diſcerneth between good and evil, 
and between good and better, comparing the one 
with the other: the which alſo ſheweth virtues, lo- 
veth good, and flieth vices. And reaſon is called 
righteous and good, for it is conformable to the 
will of God and that is the firſt thing, and the firſt 
rule that all things muſt be ruled by. And reaſon 
that is not righteous nor ſtrait, but that is ſaid cul- 
pable, is either becauſe ſhe is deceived with an error 
that might be overcome, or elſe through her pride 
or ſlothfulneſs ſhe enquireth not for knowledge of 
the truth that ought to be enquired. Alſo reaſon is 
divided into two parts, that is to ſay, into the higher 
Part, and into the lower part. 

The higher part hideth heavenly things and eter- 
nal, and reaſoneth by heavenly laws or by heavenly. 
reaſon, what is to be done, and what is not to be 
done, and what things God'commandeth, and what 
he prohibiteth. And this higher part of reaſon hath 
no regard to tranſitory things or temporal things, 
but that ſometime, as itwere e by manner of counſel, 
ſhe bringeth forth heavenly reaſons to order well 
temporal things. The lower part of reaſon work- 
Wn ne to man well temporal things, and ſhe 
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groundeth her reaſons much upon laws of man 
and upon reaſon of man, whereby ſhe concludeth 
that chat is to be done that is honeſt and expedient 
to the commonwealth, or not to be done, that is not 
expedient to the commonwealth. * And fo that reaſon 
whereby I know God, and ſuch things as pertain to 
God, belongeth to the higheft part of reaſon; and the 
eaſon whereby I know creatures belongeth to the 
ower part of reaſon. And tho” theſe two parts,that 
is to ſay, the higher part and the lower part, be one 
in deed and eſſence, yer they differ by reaſon of 
their working, and of their office; as it 1s of one ſelf 
eye, that ſometime looketh upward, and ſometime. 
downward. 5 | 


* 


C HX F. 
q Of conſcience. 


FT HIS word conſcience, which in Latin is called 

conſcientia, is compounded of this prepoſition 
cum, that is to ſay in Engliſb, with; and of this noun 
ſcientia, that is to ſay in Enghſh, knowledge : and fo 
conſcience is as much to ſay as knowledge of one 


thing with another thing; and conſcience ſo taken, 


is nothing elſe but an applying of any ſcience or 
knowledge to ſome particular act of man. And fo 
conſcience may ſometime err, and ſometime not err. 


And of conſcience thus taken, doctors make many 


deſcriptions. Whereof one doctor faith, that con- 
ſcience is the law of our underſtanding. Another, 
that conſcience is an habit of the mind diſcerning 
between good and evil. Another, that conſcience 


is the judgment of reaſon judging on the particular 


acts of man. All which ſayings agree in one effect 
that is to ſay, that conſcience is an actual applying 
of any cunning of knowledge to ſuch things as are 
to be done: whereupon it followeth, that upon the 
moſt perfect knowledge of any. law or cunning, and 
7 7 — * * of 
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of the moſt perfect and moſt true applying of the 
fame to any particular act of man, followeth the 
moſt perfect, the moſt pure, and the moſt beſt con- 
ſcience. And if there be default in knowing of the 
truth of ſuch a law, or in the applying of the ſame 
to particular acts, then thereupon followeth an error 
or default in conſcience. As it may appear by this 
example: Sindere/is miniſtreth an univerſal principle 
that never erreth, that is to ſay, that an unlawful 
thing is not to be done, And then it might be 
taken by ſome men, that every oath is unlawful, 
becauſe the Lord faith, Mat. v. Ye fhall in no wiſe 
ſwear ; and yet he that by reaſon of the ſaid words 
will hold that it is not lawful in no caſe to ſwear, 
erreth in conſcience ; for he hath not the perfect 
knowledge and underſtanding of the truth of the 
ſaid goſpel, nor he-reduceth not the ſaying of the 
ſcripture to other ſcriptures, in which it is granted 
that in ſome caſe an oath may be lawful. And the 
cauſe why conſcience may ſo err in the ſaid caſe, and 
in other like, is becauſe conſcience is formed of 
à certain propoſition or queſtion grounded par- 
ticularly upon univerſal rules ordained for ſuch 
things as are to be done. And becauſe a particular 
_ propoſition is not known to himſelf, but muſt ap- 
pear and be ſearched by a diligent ſearch of reaſon, 
therefore in ſearch and in the conſcience that ſhould 
be formed thereupon may happen to be error, and 
thereupon it is ſaid that there 1s error in conſcience ; 
which error cometh either becauſe he doth not aſſent 
to that he ought to aſſent unto, or elſe becauſe his 


reaſon whereby he doth refer one thing to another 
is deceived. For farther declaration whereof it is 


to underſtand, that error in conſcience cometh ſeven 
manner of ways. Firſt, through ignorance ; and 
that is, when man knoweth not what he ought to 


do: and then he ought to aſk counſel of them that 


he 
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he thinks moſt expert in that ſcience whereupon his 
doubt riſeth. And if he can have no counſel, then 
he muſt wholly commit him to God, and he of his 
goodneſs will ſo order him, that he will fave him 
from offence, The ſecond is through negligence ; 
as when a man is negligent to ſearch his own con- 
ſcience, or to enquire the truth of other. The 
third is through pride; as when he will not meeken 
himſelf, ne believe them that be better and wiſer 
than he is. The fourth is through ſingularity ; ag 
when a man followeth his own wit, and will not 
conform himſelf to other, nor follow the good com- 
mon ways of men. The fifth is through an in- 
ordinate affection to himſelf, whereby he maketh 
conſcience to follow his deſire, and ſo he cauſeth her 
to go out of her right courſe. The ſixth is through 
puſillanimity, whereby ſome perſon dreadeth oft- 
times ſuch things as of reaſon he - ought not to 
dread.” The ſeventh is through perplexity; and 
this is when a man believeth himſelf to be ſo ſet be- 
twixt two fins, that he thinketh it. unpoſſible bur 
that he ſhall fall into the one: but a man can ne- 
ver be ſo perplexed indeed, but through anerror in 
| conſcience; and if he will put away that error, he 

ſhall be delivered. Therefore I pray thee that thou 
wilt always have a good conſcience ; and if thou 
have ſo, thou ſhalt always be merry; and if thine 
own heart reprove thee not, thou ſhalt always have 
inward peace. The gladneſs of right wiſe men, is 
of God, and in God, and their joy is always in truth 
and goodneſs. There be many diverſities of con- 
ſcience, but there is none better than that whereby a 
man truly knoweth himſelf. Many men know many 
great and high cunning things, and yet know not 
themſelves : and truly he that knoweth not himſelf, 
knoweth nothing well. Alſo he hath a good and 
clean conſcience, that hath purity and cleanneſs in 


his 
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- His heart, truth in his word, and right wiſeneſs in 
his deed. And as a light is ſet in a lantern, that all 
chat is in the houſe may be ſeen thereby; ſo Al- 
mighty God hath ſet conſcience in the midſt of 
every reaſonable ſoul, as a light whereby he may 
diſcern and know what he ought to do, and what 
he ought not to do. Therefore foraſmuch as it be- 
hoveth thee to be occupied in ſuch things as pertain 
to the law; it is neceſſary that thou ever hold a pure 
and clean conſcience, ſpecially in ſuch things as con- 
cern reſtitution: for the ſin is not forgiven, but if 
che thing that is wrongfully taken be reſtored. And 
I counſel thee alſo that thou love that is good, and 
fly that is evil; and that thou do to another, as 


chou vouldeſt ſhould be done to thee, and that thou 


do nothing to other, that thou wouldeſt not ſhould 
be done to thee, that thou do nothing againſt truth, 
that thou live peaceably with thy neighbour, and 
that thou do juſtice to every man as much as in 
chee is: and alſo that in every general rule of the 
law thou do obſerve and keep equity. And if thou 
do thus, I truſt the light of the lantern, that is, thy 
conſcience, ſhall never be extin&ted. 
Stud. But, I pray thee, ſhew me what is that 
equity that thou haſt ſpoken of before, and that 
thou wouldeſt that I ſhould keep. | 
DoZ. I will with good-will ſhew thee ſomewhat 


CHAP. XVI. 
II What is equity. 


EY ITY is a right wiſeneſs that conſidereth all 
| the particular circumſtances of the deed, the 
whieh alſo is tempered with the ſweetneſs of mercy, 
And ſuch an equity muſt always be obſerved in 

every law of man, and in every general rule _ 
| | Ol, 


— 


rr r „ 
of : and that knew he well that faid thus, Zaws cover 
to be ruled by equity. And the wiſe man ſaith, Bg 


not overmuch right wiſe; for the extreme right wiſeneſs 


is extreme wrong: as who faith, If thou take all that 
the words of the law giveth thee, thou ſhalt ſome- 
time do againſt the law, And for the plainer de- 


elaration what equity is, thou ſhalt underſtand, that 


fith the deeds and acts of men, for which laws have 


been ordained, happen in divers manners infinitely, 


it- is not poſſible to make any general rule of the 
law, but that it ſhall fail in ſome caſe : and there- 
fore makers of laws take heed to ſuch things as may 
often come, and not to every particular caſe, for 
they could not though they would. And therefore, 
to follow the' words of the law were in ſome caſe 


both againſt juſtice and the-commonwealth. Where- 


fore in ſome caſes it. is neceſſary to leave the words 
of the law, and to follow that reaſon and juftice re- 
quireth, and to that intent equity is ordained ; that 
is to ſay, to temper and mitigate the rigor of the 
law. And it is called alſo by ſome men epieikeia ; 
the which is no other thing but an r ane of the 
law of God, or of the law of reaſon, from the ge- 
neral rules of the law of man, when they by reaſon 
of their generality would in any particular caſe judge 
againſt the law of God, or the law of reaſon: the 
which exception is ſecretly underſtood in every ge- 
neral rule of every poſitive law. And ſo it appear- 


eth that equity taketh not away the very right, but 


only that that ſeemeth to be right by the general 
words of the law. Nor it is not ordained againſt 
the cruelneſs of the law, for the law in ſuch caſe ge- 
nerally taken is good in himſelf; but equity follow- 


eth the law in all particular caſes where right and 


juſtice requireth, notwithſtanding the general rule 
of the law be to the contrary. Wherefore it appear- 
eth that if any law were made by man without 


any 
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any ſuch exception expreſſed or implied, it were 
manifeſtly unreaſonable, and were not to be ſuffer- 
ed : for ſuch cauſes might come, that he that would 
obſerve the law, ſhould break both the law of God 
and the law of reaſon. As if a man make a vow 
that he will never eat white-meat, and after it hap- 
peneth him to come there where he can get no other 
meat: in this caſe it behoveth him to break his 
avow, for the particular caſe is excepted ſecretly 
from his general avow by his equity or epieikeia, as 
it is ſaid before. Alſo if a law were made in a city, 
that no man under the pain of death ſhould open 
the gates of the city before the ſun-riſing : yet if the 
citizens before that hour flying from their enemies, 
come to the gates of the city, and one for ſaving of 
the citizens openeth the yo before the hour - 
pointed by the law, he offendeth not the law, for 
that caſe is excepted from the ſaid general law by 
equity, as is ſaid before. And ſo it appeareth that 
equity rather followeth the intent of the law, than 
the words of the law. And I ſuppoſe that there be 
in like wiſe ſome like equities grounded on the ge- 
neral rules of the law of the realm. 
Stud. Vea verily ; whereof one is this. There is 
a general prohibition in the laws of England, that it 
ſhall not be lawful to any man to enter into the 
freehold of another without authority of the owner 
or the law: but yet it is excepted from the ſaid pro- 
hibition by the law of reaſon, that if a man drive 
beaſts by the highway, and the beaſts happen to e- 
ſcape into the corn of his neighbour, and he, to 
bring out his breaſts, that they ſnould do no hurt, 
goeth into the ground, and ſetteth out his beaſts, 
there he ſhall juſtify that entry into the ground by 
the law. Alſo notwithſtanding the ſtatute of Edu. 3. 
made the 14th year of his reign, whereby it is or- 
dained, that no man, upon pain of CI 
TA 1. | ſhou 
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ſhould give any alms to any valiant beggar, that is 
well able to labour; yet if a man meet with a va- 
liant beggar in ſo cold a weather, and ſo light ap- 
pare], that if he have no clothes he ſhall not be able 
to come to any town for ſuccour, but is likely ra- 
ther to die by the way; and he therefore giveth him 
apparel to ſave his life, he ſhall be excuſed by the 
ſaid ſtatute, by ſuch an exception of the law of rea- 
ſon as I have ſpoken of. 

Doc. I know well that, as thou ſayeſt, he:ſhall be 
excepted of the ſaid ſtatute by conſcience, and over 
that, that he ſhall have great reward of God for his 
good deeds : but I would wit whether the party ſhall 


be ſo diſcharged in the Common law by ſuch an 


exception of the law of reaſon, or not? For though 
Ignorance unvincible of a ſtatute excuſe the party 
againſt God, yet (as I have heard) it excuſeth not 
in the laws of the realm, ne yet Chancery, as ſome 
ſay, although the caſe be ſo that the party to whom 
the forfeiture is given may not with conſcience 
leaves. have if © 

Stud. Verily, by thy queſtion thou haſt put me 
in a great doubt ; wherefore I pray thee give me a 
reſpite therein to make thee an anſwer : but, as 1 
ſuppoſe for the time, (howbeit I will not fully at- 
firm it to be as I ſay) it ſhould ſeem that he ſnould 
well plead it for his diſcharge at the Common law, 
becauſe it ſhall be taken that it was the intent of the 
makers of the ſtatute to except ſuch caſes. And the 
Judges may many times judge after the mind of the 
makers as far as the letter may ſuffer, and ſo it 
ſeemeth they may in this caſe. And divers other 
Exceptions there be alſo from other general grounds 
of the law of the realm by ſuch equity as thou haſt 
remembered before, that were too long to rehearſe 
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Doc. But et pray thee ſhew me ſhortly ſome- 
what more of thy mind, under what manner a man 
may be holpen in this realm by ſuch equity. 


Stud, 1 will with WADE n * nn 
therein. 


CHAP. XVII. 


Pl Ih what manner a man ſhall be holpen by equity 
in the laws of England. _ 


IRST. It is to be underſtood, there be in 
many caſes divers exceptions from the general 
grounds of the law of the realm by other reaſonable 
grounds of the ſame law, whereby a man ſhall be 
Wee: in the Common law. As it is of this gene- 
ral ground, that it is not lawful for any man to en- 
ter upon a deſcent ; yet the reaſonableneſs of the law 


excepteth from that ground an infant that hath 


right, and hath ſuffered ſuch a deſcent, , and him 
alſo that maketh continual claim, and ſuffereth 
them to enter, notwithſtanding the deſcent. And 
of that exception they ſhall have advantage in the 
Common law. And ſo it is likewiſe of divers ſta- 
tutes: as of the ſtatute whereby it is prohibited that 
certain particular tenants ſhall do no waſte, yet if a 
leaſe for term of years be made to an infant that is 
within years of diſcretion, as of the age of five or ſix 
years, and a ſtranger do waſte, in this caſe this in- 
fant ſhall not be puniſhed for the waſte, for he is 


56 excepted and excuſed by the law of reaſon. And a 
woman covert, to whom fuch a leaſe is made _ | 


the coverture, ſhall be alſo diſcharged of waſte afte 

her huſband's death, by a Le maxim and = 
ſtom of the realm. And alſo for reparations. to be 
mide upon the ſame ground, it is lawful for ſuch 
particular tenants to cut down trees upon the ſame 


ground 
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ground to make reparations, But the cauſe there, 
as J ſuppoſe, is, for that the mind of the makers of 
the ſaid ſtatute ſhall be taken to be, that that caſe 
ſhould be excepted. And in all theſe caſes tlie par- 
ties ſhall be holpen in the ſame court, and by the 
Common law. And thus it appeareth, that ſome- 
time a man may be excepted from the rigor of a 
maxim of the law by another maxim of the law ; 
and ſometime from the rigor of a ſtatute by the law 
of reaſon, and ſometime by the intent of the makers 
of the ſtatute. Bur yet it is to be underſtood, that 
moſt commonly where any thing is excepted from 
the general cuſtoms or maxims of the laws of the 
realm by the law of reaſon, the party muſt have 
his remedy by a writ that is called /ubprna, if a 
ſubpena lie in the caſe. But where a ſubpæna lieth, 
and where not, it is not our intent to treat of at this 
time. And in ſome caſes there is no remedy for 


ſuch an equity by way of compulſion, but all re- 
medy therein muſt be committed to the conſcience 


of the party. 


Doc. But in caſe where a ſubpæna lieth, to Whom 


ſhall it be directed, whether to the judge or the 
Party? 

Stud. It ſhall never be directed to the judge, but 
to the party plaintiff, or to his attorney; and there- 
upon an injunction commanding them by the ſame, 
under a certain pain therein to be contained, that 


he proceed no farther at the Common law, till it be 
determined in the king's Chancery, whether the plain- 


tiff hath title in conſcience to recover, or not: and 
when the plaintiff, by reaſon of ſuch an injunction, 
_ ceaſeth to aſk any farther proceſs, the judges will in 
like wiſe ceaſe to make any farther proceſs in that 


behalf, 


Def. Is there any mention made in the law of 


England of any ſuch W ? 


$tud. | 
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Stud. Of this term equity, to the intent that is 
ſpoken of here. there is no mention made in the 
. of England: but of an equity derived upon cer- 
tain ſtatutes mention is made many times, and often 


in the law of England; but that equity is all of an- 
other effect than this. But ot the ęffect of this e- 


quity that we now ſpeak of, mention is made many 


times: for it is oft-times argued in the law of Eng- 
land, where a ſubpena lieth, and where not, and 


daily bills be made by men learned in the law of 
this realm to have /ubpena's. And it is not prohi- 


bited by the law, but that they may well do it, ſo 


that they make them not but in caſe where they ought. | 


to be made, and not for vexation of the party, but 


according to the truth of the matter. And the law 


will in many caſes, that there ſhall be ſuch remedy 


in the Chancery upon divers things grounded upon : 


ſuch equities, and then the lord chancellor, muſt 


order his conſcience after the rules and, grounds. of 
the law of the realm; inſomuch that it had not been 
inconvenient to have aſſigned ſuch remedy in the 
Chancery upon ſuch equities for the ſeventh ground 


of the law of England. But foraſmuch as no record 
remaineth in the king's court of no ſuch bill, ne of 


the writ of /ubpena or injuntzion that is uſed there- 


upon ; therefore it is not ſet as for a ſpecial ground 


of the law, but as a thing that is ſuffered by the 


law. 


Def. Then Gth the parties. ought of right in 
many caſes to be holpen in the Chancery upon ſuch 


equities; it ſeemeth that if it were ordained by ſta- 


tute, that there ſhould be no remedy upon ſuch e- 
. quities in the Chancery, nor in none other place, but 


that every matter ſhould be ordained only by the 


rules and grounds of the Common law, that the 


ſtatute were ag gainſt right and conſcience. | 
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Stud. I think the fame: but I ſuppoſe there is 


no ſuch ſtatute, 
Dost. There is a ſtatute of that effect, as 1 5 


heard ſay, wherein I would gladly hear thy opinion. 
Stud. Shew me that ſtatute, and I ſhall with | 
good-will tay as me thinketh therein. 


G H A: P. XVII. 


uh Whether the ſlatute hereafter rehearſed by the | 


doctor be againſt conſcience, or not. 


HER E is a ſtatute made the fourth year of 
king Henry IV. cap. 22. whereby it is enact- 
ed, That judgment given by the king's courts ſhall 
not be examined in the Chancery, Parliament, nor 
elſewhere ; by which ſtatute it appeareth, that if 
11 judgment be given in the king's courts againſt 

an equity, or againſt any matter of conſcience, that 


there can be had no remeby by that equity, for the | 


judgment cannot be reformed without examination, 
and the examination is by the ſaid ſtatute prohibit- 
ed : Wherefore it ſeemeth that the ſaid ſtatute is a- 

inſt conſcience. What is thine opinion therein? 

Stud. If judgment given in the King's courts. 
ſhould 'be examined in the Chancery before the 
king's council, or any other place, the plaintiffs or 
demandants ſhould ſeldom come to the effect of 
their ſuit, ne the law ſhould never have end. And 


therefore to eſchew that (inconvenience that ſtatute 


was made. And though peradyenture by reaſon 
of that ſtatute ſome ſingular perſon may happen to 
have Joſs; nevertheleſs the ſaid ſtatute is very ne- 


ceſſary, to eſchew many great vexations and un- 
juſt expences that would elſe come to many plain- 


tiffs that have right wiſely recovered in the King's 


courts. And it is much more provided tor in the 
IT E 2 law 
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law of England, that hurt nor damages ſhould not 
come to many, than only to one. And alſo the ſaid 
ſtatute doth not prohibit equity, but it prohibiteth 
only the examination of the judgment, for the eſ- 
chewing of the inconvenience before rehearſed. And 
it ſeemeth that the ſaid ſtatute ſtandeth with good 
conſcience. And in many other caſes where a man 
doth wrong, yet he ſhall not be compelled by way 
of compulſion to reform it; for many times it muſt 
be left to the conſcience of 'the party, whether he 
ſhall redreſs it or not. And in ch caſe he is in 
conſcience as well bound to redreſs it, if he will 
ſave his ſoul, as he were if he were compellable 
thereto by the law; as it may appear in divers caſes 
that may be put upon the ſame ground. 1 
_Do#i. I pray thee put ſome of theſe caſes for an 
eanoc. -; Tis £4 
Stud. If the defendant wage his law in an action 
of debt brought upon a true debt, the plaintiff hath 
no means to come to his debt by way of compul- 
fion, neither by /ubpzna, nor otherwiſe; and yet the 
defendant is bound in conſcience to pay him. Alſa 
if the grand jury, in attaint affirm a falſe verdict gi- 
ven by the petty jury, there is no farther remedy 
but the conſcience of the party. Alſo where there 
can be had no ſufficient proof, there can be no re- 
medy in the Chancery, no more than there may be 
in the ſpiritual court. And becauſe thou haſt given 
an occaſion to ſpeak of conſcience, I would gladly 
hear thy opinion, where conſcience ſhall be ruled af- 
ter the law, and where the law ſhall be ruled after 


' Conſcience. 


Dafi. And of that matter I would likewiſe glad- 
Jy hear thy opinion, ſpecially; in caſes grounded 
upon the laws of England, for I have not heard but 
little thereof in time paſt : but before thou put any 
caſe thereof, I would that thou woùldeſt ſhew me 
| | | of how 
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CHAP. XIX. 


q 07 what law this queſtion is to be underſtood, 


that is to ſay, where conſcience ſhall be ruled 
_ after the law, 


T HE law wheteol' mention is made in this que- 

| ſtion, that is to ſay, where conſcience ſhall be 

; ruled by the law, is not, as me ſeemeth, to be un- 

1 derſtood only of the law of reaſon, and of the law 

ö of God, but alſo of the law of man, that is not con- 

ä trary to the law of reaſon, nor the law of God, but 
it is ſuperadded unto them for the better ordering 
of the commonwealth: for ſuch a law of man is 
always to be ſet as a rule in conſcience, ſo that it is 
not lawful: for a man to frame it on the one fide, 

ne on the other: for ſuch a law of man hath not 
only the ſtrength of man's law, but alſo the law of 
reaſon, or of the law of God, whereof it is derived. 

For laws made by men, which have received of Go 

| — * to make laws, be made by God. And there- | 

fore conſcience muſt be ordered by the law, as it | 
muſt be upon the law of God, and upon the law of 
"reaſon. And furthermore, the law whereof men- 
tion is made in the latter end of the chapter next 
before, that is to ſay, in the queſtion wherein it is 
aſked where the law is to be left and forſaken for 
"eonleience, is not to be underſtood of the law of 
reaſon, nor of the law of God; for thoſe two laws 
may not be left. Nor is it not to be underſtood of | 
"the law of man that is made in particular cafes, and | 
that is conſonant to the law of reaſon, and to the law 
of God, that yet that law ſho-11d be left for conſci- 
_ ehce : for of ſuch a law made by man, conſcience 
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muſt be ruled, as it is ſaid before. Nor it is not to 
be underſtood of à law made by man command- 
ing or prohibiting any thing to be done that is a- 
gainſt the law of reaſon, or the law of God: For 
if any law made by him, bind any perſon to any 
thing that is againſt the ſaid laws, it is no law, but 
a corruption, and manifeſt error. Therefore, after 
them that be learned in the laws of England, the ſaid 
ueſtion, that is to ſay, where the law is to be left 
fr conſcience, and where not, is to be underſtood 
in divers manners, and after divers rules, as Hee 
after ſhall ſomewhat be touched, |. -  '/ 
Firſt, Many unlearned perſons believe chat it is 
lawful for them to do with good conſcience all 
things, which if they do them, they ſhall not be pu- 
' niſhed therefore by the law, though the law doth 
not warrant them to do that they do, but only, 
when it is done, doth not for ſome reaſonable con- 
fideration puniſh them that do it, but leaveth it 
only to his conſcience. And therefore many per- 
ſons do oft · times that they ſhould not, and keep as 
their own that that in conſcience they ought to re- 
ſtore. Wherefore there is the law of DE in 
this caſe. 
If two men hays a wood jointly, and the one ef 
them ſelleth the wood, and keepeth all the money 
wholly to himſelf; in this caſe his fellow ſhall-have 


no remedy againſt him by law: for as they, when 


they took the wood jointly, put each other in truſt, 
and were content to occupy together: ſo the law 


ſuffereth them to order the profits thereof according 


to the truſt that each of them put the other in. And 


yet if one took all the profits, he is bound in con- 


ſcience to reſtore the half to kis fellow: for, as the 
law giveth him right only to half the land, ſo it 
giveth him right only in conſcience tothe half pro- 
fits, And yer nevertheleſs it cannot be faid in 75 
4 caſe, 


* ane 
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caſe, that the law is againſt conſcience, for the law 


never willeth; ne commandeth that one ſhould take 


all the profits, bur leaveth it to their conſcience ſo 
that no default can be found in the law; but in him 
that taketh all the profits to himſelf may be aſſigned, 
default, who is bound in conſcience to reform it, if 
he will ſave his ſou), though he cannot be compel- 
led thereto by the Jaw. And therefore in this caſe 


and other like, that opinion which ſome have, that 


they may do with conſcience all that they ſhal! not 
be puniſhed for by the law if they do it, it is to be 
left for conſeience; but the law is not-to be left for 


cConſcience. 


Alſo many men think, that if a man have land 
chat another hath title to, if he that hath the right 
ſhall not, by the action that is given him by the law 
to recover his right by, reeover damages, that then 


he that hath the land is alſo diſcharged of damages 
in conſeience; and that is a great error in conſci- 
ence; for though he cannot be compelled to yield 


the damages by no man's law, yet he is compelled 
thereto... by. the law of reaſon, and by the law of 
God, whereby we be bound to do as we would be done 


to, and that we ſhould not covet our neighbour”s goods. 


And therefore if tenant in tail be diſſeiſed, and the 


diſſeiſor dieth feiſed, and then the heir in the tail 
bringeth a formedon, and recovereth the land, and 
no damages, for the law giveth him no damage i in 
that caſe; yet the tenant 'by conſcience 1 is bound to 
yield damages to the heir in tail from the death of 
his anceſtor. Alſo it is taken by ſome men, that 
the law muſt be left for conſcience, where the law 
doth not ſuffer a man to deny that h- hath before 


8 affirmed in court of record, or for that he hath wil- 


fully excluded himſelf thereof for ſome other cauſe: 
as if the daughter that is only heir to her father will 
ſac. livery with her ſiſter that is a baſtard, in that 


E 4 caie 
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cafe ſhe ſhall not after be received vo fay that her 


ſiſter is a baſtard ; inſomuch that if her ſiſter take 
half the land wich her, there is no remedy againft 
her by the law. And no more there is of diverſity 
in other eſtopples, which were too long to rehearſe 


may take advantage 
by fuch an eftopple, by the law, is bound in con- 
ſcienee to forſake that advantage, eſpecially if he 


_ were ſo eſtopped by Ignorance, and not by his on 


knowledge and aſſent. For though the law in ſuch 
caſes giveth no remedy to him that is eſtopped, yet 
the law judgeth not that the other hath right unto 


the thing that is in variance betwixt them. 


And it is to be underſtood, that the law is 10 be 
left for conſcience, where a thin ng is tried and found 
by verdict againſt the truth; for in the Common 
law the judgment muſt be given according as it is 
pleaded and tried, like as it is in other laws, that 


the judgment muſt be given according to that 
that is pleaded and proved. And it is to be un- 


derftood, that the law is to be left for confcience, 
where the cauſe of the law doth ceaſe: for when 


the cauſe of the law deth ceaſe; the law alſo doth 


ceaſe in conſcience, as appeareth by this caſe here- 


after following. 


A man maketh a leaſe for term of life, and after 
ger doth waſte ; wherefore the leſſee bringeth 
an action of treſpaſs, and hath judgment to recover 
damages, having regard to the treble. damages that 
he ſhall yield ta him in the reverſion: and after he 


in the reverſion, before action of waſte ſued; dieth, 


ſo that the action of waſte is thereby extincted: then 
the tenant for term of life, though he may ſue exe- 
dution of the ſaid judgment by che law, yet he may 


we it by conſcience; for in conſcience he may take 


no more than he is hurted by the ſaid treſpaſs, be- 
cauſe he is not charged over with treble damages to 


his 


_CHAPTSE KANE 57 
his leſſor. Alſo it is to be underſtood, where a law 
is grounded upon 2 preſumption, if the preſumption 
be untrue, then the law is net to be holden in con- 
ſcience. And now I have ſhewed thee ſomewhat 
of the queſtion, that is to ſay, where the law ſhall be 
ruled after conſcience, I pray thee ſhew me whether 
there be not like diverfities in other laws, betwixt 
law and conſcience. _ 

Doc. Yes, verily, very many, whereof thou haft 
recited one before, where a thing that is untrue is 
pleaded and proved; in which caſe judgment muſt 
be given according, as well in the law civil as in the 
law canon. And another caſe is, that if the heir 
make not his inventory, he ſhall be bound after the 
law civil to all the debts, though the goods amount 


not to ſo much; and the law canon is not againſt | 


that law: and yet in conſcience, the heir, which in 
the laws of England is called an executor, is not in 
that caſe charged with the debts, but according to 
the value of the goods. And now I pray thee ſhew 

me ſome caſes where conſcience ſhall be ruled after 
lan. 


Stud. I will with good- will ſhew thee ſomewhat 
as methinketh therein. 


PPE © A P. XX. 
4 Here follow divers ca es where conſci ence is to 
| be ordered after the law, _ 
2 eldeſt ſon ſhall have and enjoy his father's 
lands at the Common law in conſcience, as he 


ſhall in the law. And in Burgb-engliſd the younger 
fon ſhall enjoy the inheritance, / and that in conſci- 
ence. And in Gavelkind all the ſons ſhall inherit 


the land together, as daughters, at the Common 


law ; and that in conſcience. And there can be no 
other cauſe aſſigned why conſcience in the firſt caſe 


is with the CET brother, and in che ſecond with the 


younger 
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beat din the third cafe with all the 

ths thren ; but K he of England, by reaſon 
of divers. cuſto gms, ſometime, give the pond 
5 5 
and ſometime. to all. Allo i if a man of his meet 

tion make a feoffment of two acres of lan lying 
11 two. ſeveral ſhires, and maketh livery of ſeiſin in 

the one acre in the name of both; in this caſe the 
feoffee hath right but only in the acre whereof li- 
very of ſeiſin was made, becauſe he hath no title by 
the law : but if both acres had been in one ſhire, he 
had had good right to both. And in theſe. caſes, 
the diverſity of the law maketh the diverſity of 
conſcience. ; 
Alſo, if a man of his meer motion me ke a feoff- 
ment of a manor, and ſaith not, to have and to bold, 
&c. with the appurtenances; in that caſe the feoffee 
-hath right to the demeſne lands, and to the rents, if 
there be atturnments, and to the common nn 
ing to the manor; but he hath neither right to the 
advowſons appendant, if any be, nor to the villeins 
regardant. But if this term, with the appurtenances, 
had been in the deed, the feoffee had; right in con- 
| ſcience as well to the advowſons and villeins, .as to 
the reſidue of the manor : but if the king of his 
meer motion give a manor with the appurtenances, 
yet the donee hath neither right in law nor conſci- 
ence to the advowſons nor villeins. And the diver- 
ſity of the law in theſe caſes makes the. Gixerfiry of 
conſcience. N 

Alſo, if a man make a leaſe for term of years, 
yielding to him and to his heirs a certain rent, upon 
condition that if the rent be behind by forty days, 
Sc. that then it ſhall be lawful to the leffor and his 
heirs to re- enter; and after the rent is behind, the 
leſſor aſketh the rent according to the law, and it is 
not payed, the leſſor dieth, his heir entereth ; ; In this 
| caſe his entry iS lawful both in law and confcience. 
| | But 
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But if the leſſor had died before he had demanded 


the rent, and his heir demand the rent, and becauſe - 


it is not payed he re- entereth; in that caſe his re- 
ehre is not lawful neither in law nor conſcience. 

Alſo, if the tenant in dower ſow her land, and 
die before the corn is ripe; the corn in conſcience 
belongeth to her executors, and not to him in re- 
verſion: but otherwiſe it is in conſcience of graſs 
and fruits. And the diverſity of the law maßen 
there alſo the diverſity in conſcience. 

' Alſo, if a man ſeifed of lands in his deaf As 
of fee bequeath the ſame by his laſt will to another, 
and to his heirs, and dieth ; in this caſe the heir 
notwithſtanding the will hath right to the land in 
conſcience. And the reaſon is, becauſe the law 
judgeth that will to be void; and as it is void in 
the law, ſo it is void in conſcience. | 

Alſo, it a man grant a rent for term of life, and 
make a leaſe of land to the ſame grantee for term 
of life, and the tenant alieneth both in fee; in this 
caſe he in the reverſion: hath good title to the land 
both in law and conſcience, and. not to. the rent. 
And the reaſon is, becauſe the land by the alienation 
is forfeited by the law to him in the reverſion, and 
not the rent, | 

Alſo, if lands be given to two rien,” and to a wo- 
man in fee, and after one of the men enter-marrieth 
with the woman, and alieneth the land, and dieth; 
in this caſe the woman hath right but only to the 
third part: but if the man and the woman had been 
married together before the firſt feoffment, then the 
woman, notwithſtanding the alienation of her huſ- 
band, ſnould have had right in law and conſcience 


to the one half of the land. And ſo in theſe two 


caſes conſcience doth follow the law. of, the realm. 
Alſo, if a man have two ſons, one before eſpouſals, 


and another after eſpouſals, and after the father dicyh 2 


leiſed 
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ſeiſed of certain lands; in this caſe the younger ſor 
ſhall enjoy the-lands in this realm, as heir to his fa- 
ther both in law and conſcience. And the cauſe is, 
becauſe that ſon born after eſpouſals is by the law 
of this realm the very heir, and the elder. ſon is a 
| baſtard. And of theſe caſes, and many other like 
in the laws of England, may be formed the fyllogi/m 
of conſcience, or the true judgment of confcience, 
in this manner. Sinderęſis miniſtreth the major thus, 
Right wiſeneſs is to be done to every man: upon 
which major the law of England miniſtreth the mi- 
nor thus, The inheritance belongeth to the ſon born 
after eſpouſals, and not to the ſon born before eſpou- 
fals :- Ton conſcience maketh the concluſion, and 
faith, Therefore the 'inheritance is in conſcience to 
be given to the ſon born after eſpouſals. And fo 
in other caſes infinite may be formed by the law the 
Hllogiſm, or the right judgment of conſcience : 
wherefore they that be learned in the law of the 
realm ſay, that in every cafe where any law eis or- 
dained for the diſpoſition of lands and goods, which 
is not againſt the law of God, nor yet againſt the 
law of reaſon, that the law bindeth all them that be 
under the law in the court of conſcience, that is to 
ſay, inwardly in his ſoul. And therefore it is ſome- 
what to marvel, that ſpiritual men have not endea- 
voured themſelves in time paſt to have more know- 
ledge of the king's laws than they have done, or 
than they yet do: for by the ignorance thereof they 
be oft; times ignorant of that that ſhould order them 
according to right and juſtice, as well concerning 
themſelves, as other that come to them for counſel. 
And now, foraſmuch as T have anſwered to thy que- 
ſtions as well as I can; I pray thee that thou wilt 
:thew me thy opinion in divers caſes formed upon 
the law of England, wherein I am in doubt what is 
do be holden therein in conſcience. - * 9 
FR ; 9 2 cf. 
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Doll. Shew me thy es a A as Ben 
chinketh herein. . 


— 
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DA f. NE. 
7 The firſs queſtion of the ſtudent. 


Stud. J* any infant that is of the age of twenty 
years, and hath reaſon and wiſdom to go - 

vern bimielf ſelleth his land, and with the money 
thereof buyeth other land of greater value than the 
firſt was, and taketh the profits thereof; whether 
may the infant aſk his firſt land again in conſci- 
ence, as he may by the law? 

Do#. What thinkeſt thou in that queſtion ? 
Stud. Me ſeemeth that, foraſmuch as the law of 
England | in this article is grounded upon a preſump- — 
tion, that is to ſay, that infants commonly afore * 
they be of the age of twenty- one years be not able 
to govern themſelves, that yer, foraſmuch as that 
preſumption faileth in this infant, that he may not 
im this caſe with conſcience aſk the land again that 
he hath fold to his great advantage, as before ap- 
eareth. 
Yu Doe. Is not this ſale of the infant, and the feoff- 
men made e if any n voidable in the 
aw ? 

Stud. Yes verily. 
Doc. And if the feoffee TRE no right by the 

bargain, nor by the feoffment made thereupon, 
whereb ſhould he then have right thereto, as thou 
thinke 

Stud. By conſcience, as me thinketh, for the rea- 

fon that I have made before. 

Doc. And upon what law ſhould that conſcience 
be grounded that thou ſpeakeſt of? for it cannot be 
grounded by the law of the realm, as thou haſt ſaid 

thyſelf, | 
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thyſelf. - Andmethinketh that it cannot be groun- 
ded upon the law of God, nor upon the law of rea- 
ſon : for feoffments nor contracts be not grounded 
upon neither of thoſe laws, r. =P the law: 'of 
man. 

Stad.” After the law of pioþerty: was aid, 
the people might not conveniently live to ether 
without contracts; and therefore it ſeemeth that 
contracts be grounded upon the law of reaſon, or 
at leaſt upon * law that is called Jus gentium. 

Doc. Though contracts be grounded upon the 
law that is called Jus gentium, becauſe they be ſo 
neceſſary, and ſo general among all people; yet that 
proveth nat that contracts be grounded upon the 
law of reaſon; for though the law called Jus gen- 
rium be much neceſſary for the people, yet it ĩt may 
be changed. And therefore if it were ordained by 
ſtatute; that there ſhould be no ſale of land, ne no 
contract of goods, and if there were, that it ſhould' 
be void, ſo that every man ſhould continue till ſeiſed 
of his lands, and poſſeſſed of his goods; the ſtatute 
were good. And then if a man againſt that ſtatute 
ſold his land for a ſum of money, yet the ſeller 
might lawfully retain his land according to the ſta- 
tute: and then he were bound to no more but to 
repay the money that he received, with reaſonable 
expences in that behalf. And ſo in like wiſe me 
thinketh that in this caſe the infant may with good 
conſcience re- enter into his firſt land; becauſe the 
contract after the maxims of the la of the realm is 
void; for, as I have heard, the maxims of the law” 
be of as great ſtrength in the law as Gatutes. And 
ſome think that in this caſe the infant is bound to no 
more, but only to repay the money to him that he 
fold his land unto;* with ſuch reaſonable coſt and 
charges as he hath: ſuſtained by reaſon of the ſame.” 


Bur 5 5 man fell his land by à ſufficient and lawful 
TI con- 


CHAPTFER Xl. 63 
contract, though there lack livery of ſeiſin or ſuch 


other ſolemnities of the law, yet the ſeller is bound 


in conſcience to perform the contract. But in this 
caſe the contract is ſufficient, and ſo me thinketh 
great diverſity betwixt the caſes. 


Stud. For this time I hold me contented with thy 
opinion, 


155 CHA pP. XXII 
¶ The ſecond queſtion of the ſtudent. 


F 2 man that hath lands for term of life be im- 


panelled upon an inqueſt, and thereupon leeſeth 


iſſues and dieth; whether may thoſe iſſues be levied 


upon him in_che-reverſion in conſcience, as they 
may be by ane law ? 


Don. If they may be levied by the law, what is 
the cauſe why thou doſt doubt whether they may 
be levied. by conſcience, 

Stud. For there is a maxim in the laws of Eng- 
land, that where two titles run together, the eldeſt 


title ſhall be preferred. And in this caſe the title of 
him in the reverſion is before the title of the for- 
feiture of the iſſues. And therefore I doubt ſome- 


what whether they may be lawfully levied. 


Dee, By that reaſon jr ſeemeth thou art in doubt 


what the law 1s in this caſe; but that muſt neceſſa- 
rily be known, for elſe it were in yain to argue what 
conſcience will therein. . 

Stud, It is certain that the law i is Goes and ſo it 
is likewiſe if the huſband forfeit Apes, and die, 
thoſe iſſues ſnall be levied on the lands of the wife. 


Def. And if the law be ſuch, it ſeemeth that L 


_ conſcience is ſo in like wiſe: for fich it is the law, 


that for execution of juſtice every man ſhall be im- 
panelled when need requireth; it ſeemeth reaſons. 
able, that if he will not appear, that he ſhould have 


ſome 


— * * — ” — 5 
— ie ee \ > Koa 2 , 
7 2 4 1 — n | c l — 
n po og nl Bend — — . * 4 — 
— — — P —_ * 
Pi 22 wy — —ů— — 
1 r = e utadrad load ere „ „ * 
AE A — — 2 pon . — — When ——— — — — wtmihing wet eedrrmeeen bg 


* Fa — — — — < 
A pl, I Ey "Ar 
r 
e — 2 — 
1 


— — > 4 2 — — 
— — — . . —— —— 

_ — — TE —-—- —— 2 2 
—— —v r ——— 2 — 


— — — - - 
n + . — " — — — 
— 2 on . 


64 DIALO UG UE I. 

ſome puniſhment for his not appearance, for elſe 
the law ſhould be clearly fruſtrate in that point, 
And the pain, as I have heard, is, that he ſhall loſe 
iſſues to the king for his not appearance. Where- 
fore it ſeemeth not inconvenient, nor againſt conſci- 
ence, though the law be, that thoſe iſſues ſhall be 
levied of him in the reverſion, for that the condition 
was ſecretly underſtood in the law to paſs with the 
leaſe, when the leaſe was made. And therefore it is 
for the leflor to beware, and to prevent the dinger 
at the making of the leaſe, or elfe it ſhall be adjudg- 
ed his own default. And then this particular maxim, 
whereby ſuch iſſues ſhall be levied upon him in the 
reverſion, is a particular exception in the law of 
England from the general maxim that thou haſt re- 
membered before, that is to ſay, that where two 
titles run together, that the eldeſt title ſhall be pre- 
ferred; and ſo in this caſe the general maxim in the 
point ſhall hold no place, neither in law nor in con- 
ſcience, for by this particular maxim the ſtrengtn 
of the general maxim is reſtrained to every intent, 
that is to ſay, as well in law as in conſcience. 


CHA P. XXIII. 
I The third queſtion of the fludent. 


Stud. | be a tenant for term of life, or for term of 
| 4 years, do waſte, whereby they be bound 
by the laws to yield to him in the reverſion treble 
damages, and ſo ſhall forfeit the place waſted ; whe- 
ther he is alſo bound in conſcience to pay thoſe-da- 
mages, and to reſtore that place waſted immediately 
after rhe waſte done; as he is in the ſingle damages, 
or that he is not bound thereto till the treble da- 
8 and place waſted be recovered in the king's 


Dock. 5 


CYrAPTERIXF. 65 
Def. Before judgment given in the treble da- 
mages, and of the place waſted, he is not bound in 
conſcience to pay them, for it is uncertain what he 
ſhould pay: but it ſufficeth that he be ready till 
judgment bs given to yield damages according to 
the value of the waſte ; but after the judgment gi- 
ven, he is bound in conſcience to yield the treble 
damages, and alſo the place waſted. And the ſame 
law eis in all ſtatutes penal, that is to ſay, that no 
man is bound in conſcience to pay the penalty till: 
it be recovered by the law. | Y 
Stud. Whether may ke that hath offended againſt 
ſuch a ſtatute penal, defend the action, and hinder- 
the judgment, to the intent he would not pay the 
penalty, but only ſingle damages ? 1 
Doct. If the action be taken right wiſely accord- 
ing to the ſtatute, and upon a juſt cauſe, the de- 
fendant may in no wiſe defend the action, unleſs he 
have a true dilatory matter to plead, which ſhould 
be hurtful to him if he pleadeth not, though he be 
not bound to pay the penalty till it be recovered. 


K 
¶ The fourth queſtion of the ſtudent. 


Stud. | F a man enfeoff other in certain Jand upon 
1 condition, that if he enfeoff any other, that 
it may be lawful for the feoffor and his heirs to re- 
enter, Cc. whether is this condition good in con- 
ſcience, though it be void in the law? 
Doc. What is the cauſe why this condition is 
Stud. The cauſe is this, by the law it is incident 
to every ſtate of fee-ſimple, that he that hath the 
eſtate may lawfully by the law, and by the gift of 
the feoffor, make a feoffment thereof: and then 
2441. | CY when 
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when the feoffor reſtraineth him after that he (hall 
make no feoffment to no man againſt his on for- 
mer grant, and alſo againſt the purity of the ſtate of 

a fee - ſimple, the law judgeth the condition to be 
void: but if the condition had been, that he ſhould 
not have infeoffed ſuch a man or ſuch a man, that 


- — 3 had been good, for yet he might oval 
* er 


Dol. Though the faid condition be again, the 


defect of the ſtate of a fee · ſfimple, and al fo againſt the 
law); nevertheleſs it is not againſt the intent that 
' the parties agreed upon, and that at the time of the 


livery, And foraſmuch as the intent of the parties 
was, that if the feoffee infeoffed any man of the 
land, that the feoffor ſhould enter, and to that in- 


tent the feblite took the ſtate, and after brake the 


intent; it ſeemeth that the l in conſcitnes ſhould | 
return to the feoffor. 


Stud. The intent of the centien in the 0 of 


England | is void in many Caſes: that is to ſay, if he 


be not ordered according to the law. And if a man 
of his meer motion, without any recompence, in- 


tending to give lands to another and to his heirs, 
make a deed unto him, whereby he ca him thoſe 


lands, to have and to hold to him for ever, intend- 
ing that by the words for ever the feoffee ſhould 
have the land to him and to his heirs ; in this cafe 
his intent is void, and the other ſhall have the land 


only for term of life. Alſo, if a man give lands to 


another, and to his heirs for term of twenty years, 


intending that if the leſſee die within the term, that 


then his heirs ſhould enjoy the land during the 


term; in this caſe his intent is void, for by the law 


of the realm all chattels real and perſonal ſhall go 
to the executors, and not to the heir. Alſo, if a man 


give lands to a man and to his wife, and to a third 
nn ; —_ _ every of them mould take 


the 


CHAPTER XXV. 69 -. 
the third part of the land as three common perſons | 
would, his intent is void; for the huſband and the 
wife, as.one perſon in the law, ſhall take only the 
one half, and the third perſon the other half. But 
- theſe caſes be always to be underſtood where the ſaid 
eſtates be made without any recompence. And 
foraſmuch as in this principal caſe the intent of the 
feoffor i is grounded againſt the law, and that there 
is no recompence appointed for the feoffment, nd. 
thinketh that the feoffor hath neither right to the 
land by law nor conſcience : for if he ſhould have 
it by conſcience, that conſcience ſhould be grounded 
upon the law of reaſon; and that it cannot, for 
conditiòns be not grounded upon the law of reaſon, 
but upon the maxims and cuſtoms of the realm; 
and therefore it might be ordained by ſtatute, that 
all conditions made upon land ſhould be void. 
5 And when a condition is void by the maxims of 
the law, it is as fully void to every intent, as if it 


were made void by ſtatute: and ſo methinketh that 


In this caſe the feoffor hath no right to the land i in 
5 law nor in conſcience. 
Dod. I am content thy opinion ſtand, till we 


N ſhall have hereafter a better leiſure to ſpeak * 
in this matter. 


SHA RV: 
Vie fifth queſtion of the faden: 


dal. [* a fine with proclamation be levied. ac- 
3 cording to the ſtatute, and no claim made 
within five years, Sc. Whether is the right of a 
ſtranger extincted thereby in conſcience, as it 181 in 
af the. law? 
Dot. gs: what conlideration was that karate 
we; 
Pa Stud. | 


68 WAL OG UE l. 
Stud. That the right of lands and tenements 
-might be the more certainly known, and not to'be 
ſo uncertain as they were before that ſtatute. | 
Dort. And when any law of man is made for a 
commonwealth, or for the good peace and quiet- 
neſs of the people; or for any inconvenience or hurt 
to be ſaved from them, that law is good; though 
percaſe it extinct the right of a ſtranger, and muſt 
be kept in the court of conſcience : for, as it is ſaid 
before in chap. 4. by laws right wiſely made by 
man, it appeareth who hath right to the lands and 
goods ; for whatſoever a man hath by fuch a law, 
he hath it right wiſely; and whatſoever he holdeth 
againſt ſuch a law, he holdeth unrightwiſely, And 
furthermore it is ſaid there, all the laws made * 
man, which be not contrary to the law of God, mu 
be obſerved and kept, and that in conſcience, and 
he that deſpiſeth them deſpiſeth God, and he that 
reſiſteth them reſiſteth God. Alto it is to be un- 
derſtood; that poſſeſſions and the right thereof are 
ſubject to the laws, fo that they therefore with a 
cauſe reaſonable may be tranſlated and altered from 
one man to another by act of the law. And of this 
conſideration that law 1s grounded, that by a con- 
tract made in fairs and markets the property is al- 
tered, except the property be to the king, ſo that 
the buyer pay toll, or do ſuch other things as is 
accuſtomed there to be done upon ſuch contracts, 
and that the buyer knoweth not the former property. 
And in the law civil there is a like law, that if a 
man have another man's goods with a title three 
years, thinking that he hath right to it, he hath the 
very right unto the thing; and that was made for 
a law, to the intent that the property and right of 
things ſhould not be uncertain, and that variance 
and ſtrife ſhould not be among the people. And 
toraſmuch as the ſaid ſlatute was ordained to give a 
certainty 


CIH:A:P:TiE TTD... 
certainty of title in the lands and tenements com- 
priſed in the fine, it ſeemeth that that fine extinct- 
eth the title of all other, as well in conſcience, as 
it doth in the law. And ſith I have anſwered to 
thy queſtion, I pray thee ler me know thy mind in 
one queſtion concerning tailed lands, and then I will 
trouble thee no Tareee at this time, 


"CC I A F.. a 
C A queſtion made by the doctor, how certain re- 


coveries that be uſed in the king” Ss courts to de- 
Feat tailed land, may ſtand with conſcience, 


Have heard ſay, That when a man that is ſeiſed 

of lands in the tail ſelleth the land, that it is com- 
monly uſed, that he that buyeth the land, ſhall, for 
his ſurety, and for the avoiding of the tail in that 
behalf, cauſe ſome of his friends to recover the ſaid 
lands againſt the ſaid tenant in tail: which reco- 
very, as I have been credibly informed, ſhall be had 
in this manner, The demandants ſhall ſuppoſe in 
their writ and declaration, that the tenant hath no 
entry but by ſuch a ſtranger as the buyer ſhall liſt 
to name and appoint, where indeed the demandants 
never had poſſeſſion thereof, nor yet the ſaid ſtran- 
ger. And thereupon the faid tenant in tail ſhall 
appear in the court, and by aſſent of the parties 
ſhall vouch to warrant one that he knoweth well 
| hath nothing to yield in value. And the vouchee 
ſhall appear, and the demandants ſhall declare a- 
gainſt him; and thereupon he ſhall take a day to 
imparl at the ſame term, and at that day by aſſent 
and covin of the parties he ſhall make default; 
upon which default, becauſe it is a default in deſpite 
of the court, the demandants ſhall have judgment to 
recover againſt the tenant in tail, and he over in va- 
70 . Eq lue 
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lue againſt the vouchee : and this Judgment and re- 
— 7 in value is taken for a bar of the tail for ever. 
How may it therefore be taken, that the law ſtand- 
eth with conſcience, that as it ſeemeth, alloweth 98 
| ny bra oe ſuch feigned recoveries? - 

Stud. If the tenant in tail ſell the land for a cer- 

| tain ſum of money, as is agreed betwixt them, at 
ſuch a price as is commonly uſed of other lands, 
and for the ſurety of the ſale ſuffereth ſuch a reco- 
very as is aforeſaid z, what is the cauſe that moveth 
thee to doubt whether the ſaid contract, or the re- 
covery made thereupon, for the ſurety of the buyer 
that hath truly payed his money for the ſame, ſhould 
ſtand with conſcience ? 

Dol. Two things cauſe me to doubt thiteil, 
One is, for that after our Lord had given the land 
of beheſt to Abraham and to his ſeed, that is to ſay, 
to his children, in poſſeſſion alway to continue, he 
faid to Moſes, as it appeareth Levit. 25. The land 
ſhall not be ſold for ever, for it is mine; and then 
our Lord affigned a certain manner how the land 
might be redeemed in the year of Jubilee, if it were 


ſold before. And foraſmuch as our Lord would 


that the land ſo'given to Abrabam, and his children, 
ſhould not be ſold for ever, it ſeemeth that he doth 
againſt the enſample of God that alieneth or ſelleth 
the land that is given to him and to his children, as 
lands entailed be given. Another cauſe is this: It 
appeareth by the commandment” of God, that Thoy 
Halt not covet the houſe of thy ntighboiur, &c. And if 


that concupiſcence be prohibited, more ſtronger then 
the unlawful taking and with-holding thereof is 
prohibited: and foraſmuch as tailed land, when the 
anceſtor is dead, is a thing that of right is belong- 
ing to his heir, for that he is heir according” to the 
gift, how may the land with night o or nde be 
holden from him? W 


Sad. 


CHAPTER; NXNVI. 7 
Stud. Notwithſtanding the prohibition. of Al- 
mighty God, whereby the land that was given to 


re, and to his ſeed, might not be aliened for 


ever, yet land within walled towns might lawfully be 
aliened for ever, except the lands of the Levites, as 
appeareth in the ſaid 2 3th chapter of Leviticus. And 
ſo it appeareth, that the 1aid prohibition was not ge- 
neral for every place, and that among the Jes. And 
it appeareth alſo, that it was given only to Abraham 
and his children, and fo it was not generally to all 
people. And it appeareth alſo, that it extended 
not but only to the land of promiſſion, as it appear- 
eth by the words of the ſaid chapter, where it is ſaid 
thus, All the region of our poſſeſſion ſhall be ſold under 
the condition of redeeming ; whereby appeareth that 
lands in other countries be not bound to that con- 
dition; and as they be not bound to that condition, 
by che ſame reaſon it followeth that they be not 
bound to the ſame ſucceſſion. Therefore that ſaid 
law, that wills that the land given to Abrabam, and 
to his ſeed, ſhall not be ſold for ever, bindeth no 
land out of the land of promiſſion; and ſome men 
Will fay, that ſithen the paſſion of our Lord was 
N and known, bindeth not there. And 
to the ſecond reaſon, which is grounded upon the 
commandment of God; it muſt needs be granted 
that it is not lawful to any man unlawfully to covet 
the houſe of his neighbour, and that then more 
ſtronger he may not unlawfully take it from him. 
But then it remaineth for thee yet to prove how in 
this caſe this tailed land, that is ſold by his anceſtor, 
and whereof a recovery is had recorded in the king's 
court. may, be ſaid the lands of the heir. 

Doc. That may be proved by the law of the 
. > wellin, that is to ſay, by the ſtatute of V im. 2 
cap. 1. where it is ſaid thus: The will of the giver 
expreſly contained in the deed of his gift ſhall be 


from henceforth obſerved, ſo that they to whom the 
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| tenements be ſo given ſhall not have power to alien, 
but, that the lands after their death ſhall remain to. 
the iſſue, or return to the donor, if the iſſue fail. 
By the which ſtatute it appeareth evidently, that 
though they, to whom the tentments were ſo given, 
aliened them away, thut yet nevertheleſs they in law 
and conſcience, by reaſon of the ſaid ſtature, ought 
to remain to their heirs, according to the gift; for 
it is holden commonly by all doctors, that the com- 
mandments and rules of the law of man, or of a po- 
ſitive law that is lawfully made, bind all that be 
ſubjects to the law according to the mind of the 
maker, and that in the court of conſcience. 

Stud. Doſt thou think that if a man offend againſt 

a ſtatute penal, that he offendeth in conſcience ? 
Admit that he do it not of a wilful diſobedience, or 
that he will not obey the law: for if he do it of diſ- 
obedience, I think he offendeth. 

Docs. If it be but only a ſtatute that is called Po- 
pular, it bindeth not in conſcience to the payment 
of the penalty, till it be recovered by the law, and 
then it doth bind in conſcience : but if a ſtatute be 
made principally to remedy the hurt of one party, 
and for that hurt it giveth a penalty to the party, 
in that caſe the offender of the ſtatute is bound im- 
mediately to reſtore the damages to the value of the 
hurt, as it is upon the ſtatute of waſte; but the pe- 
nalty above the hurt he is not bound to pay till 
judgment be given, as it is ſaid before. But ſtarutes, 
by the which it is aſſigned who ſhall have right or 
property to theſe lands and tenements, or to theſe 
goods or chattels, if it be not againſt the law of God 
nor againſt” the law, of reaſon, bind all them that be 
| ſubject to the law in law and conſcience. And ſuch 
a ſtatute is the ſtatute of Weſtminſter 2. whereof we 
have treated before ; wherefore it muſt ve es | 
by conſcience, | | 15 | 


Stud. 


C HI APT ER iXXVT:: 73 
Stud. But ſome hold that the ſtatute of Veſtm. 2 
was made of a ſingularity and preſumption of many 


that were at the ſaid parliament, for exalting and 


magnifying of their own blood ; and therefore they 


ſay that that ſtatute made by ſuch a preſumption _ 


bindeth not in conſcience, - 
Det. It is very perilous to judge for certain that 
the ſaid ſtatute was made of ſuch preſumption as 
thou ſpeakeſt of : for there be-many conſiderations 
to prove that the ſaid ſtatute was not made of ſuch 
preſumption, but rather of a very good mind of all 
the parliament, or at the leaſt of the moſt part there- 
of, and for the commonwealth of all the realm; and 
firſt in the king, the which in the ſaid parliament 
was the head, and moſt chief and principal part of 
the parliament, (as he is in every parliament) can- 
not be noted to be ſuch intent: for it is not neceſ- 
ſary, nor was it not then in uſe, that lands of the 
crown ſhould be entailed. And in ſpiritual men, 
ne yet in certain burgeſſes and citizens of the ſaid 
parliament, which at that time had no land, there 
can be noted no ſuch: ſingularity : nor yet in the 


noblemen and gentlemen, nor ſuch other as were of 


the ſaid parliament, and had lands and tenements. 
It is not good to judge in certain that they did it of 
ſuch preſumption ; but it is good and expedient in 
this caſe, as it is in other caſes that be in doubt, to 
hold the ſurer way, and that is, that it was made of 
charity, to the intent that he, nor the heirs of him to 
whom the land was given, ſhould not fall into ex- 
treme poverty, and thereby haply run into offence 
againſt God. And though it were true, as they 
ſay, that it was not made of charity, but of pre- 
ſumption and ſingularity, as they ſpeak of: never- 
theleſs, foraſmuch as the ſtatute is not againſt the 


law of God, nor againſt the law of reaſon, it muſt 


be obſerved by all them that be ſubjects unto that 
5 | law. 
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law. For, as John Gerſon, in the treatiſe that he 
entitled in Latin, De vitũ ſpirituuli anime, the fourth 
leſſon, and the third corollary, faith, that God wills 
that makers of laws judge only of outward things, 
and reſerve ſecret things to him. And ſo it appear- 
eth that man may not judge of the inward intent of 
the deed, but of ſuch things as be apparent and cer- 
tain: but it is not apparent that there was any ſuch 
corrupt intent in the makers of the ſaid ſtatute: 
how may it therefore be ſaid that the law is 
or right wiſe, that not only ſuffereth ſuch things a- 
gainſt the ſtatute, but alſo againſt the command- 
ment of God? | 
Stud. To that fome anſwer and ſay, that when 
the land is ſold, and a recovery is had thereupon in 
the king's court of record, that it ſufficeth to bar 
the tail in conſcience; for they ſay, that as the tail 
Was firſt ordained by the law, ſo they ſay that by 
the law it is adnulled again. | | 
Dot. Be thou thyſelf judge, if in that caſe there 
be like authority in the making of the tail as there 
is in the adnulling thereof: for it was ordained by 
authority of parliament, the which is alway taken 
for the moſt high court in this realm before any 
other, and it is adnulled by a falſe ſuppoſal, for 
that, that they that be named demandants ſhould 
have right to the land, where in truth they never 
had right thereto: whereupon followeth a falſe ſup- 
poſal in the writ, and a falſe ſuppoſal in the decla- 
ration, and a voucher to warrant by covin of ſuch a 
perſon as hath nothing to yield in value; and there- 
upon by covin and colluſion of the parties followeth 
the default of the vouchee, by the which default the 
Judgment ſhall be given. And ſo all the judgment 
is derived and grounded of the untrue ſuppoſal and 
covin of the parties, whereby the law of the realm, 
_ : that-hath ordained ſuch a writ of entry to help _ 
| that 
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that have right to lands or tenements, is defrauded, 
the court is deceived, the heir is diſnerited, and, as 
it is to doubt, the buyer and the feller, their heirs 
and aſſigns, having knowledge of the tail, be bound 
to reſtitution. And verily I have heard many times, 
that after the law of the realm ſuch recoveries ſhould 

be no bar to the heir in the tail, if the law of the 
realm might be therein indifferently heard. 
Stud. I cannot ſee but that after the law of the 
realm it is a bar of the tail; for when the tenant in 
tail hath vouched to warranty, and the vouchee hath 
appeared and entred into the warranty, and after hath 
made default in deſpite of the court, hereuponjudg- 
ment is given for the demandant againſt the tenant, 
and for the tenant that he ſnall recover in value againſt 
the vouchee; if the heir in the tail ſhould after bring 
his formedon, and recover the lands entailed, and 
after the vouchee purchaſeth lands, then ſhould the 
heir alſo have execution againſt him to the value of 
the lands entailed, as heir to his anceſtor that was 
tenant in the firſt: action, and ſo he ſhould have his 
..'own lands, and alfo the lands recovered: in value. 
And therefore, becauſe of the prefumption that the 
vouchee may purchaſe lands after the judgment, 
ſome be of opinion that it is in the la a good bar 
of the tail. 0 
Diaoct. I ſuppoſe that in that caſe thou haſt put 
dat the vouchee may bar the heir in tail of his re- 
covery in value, becauſe he hath recovered the fitſt 
lands. Nevertheleſs Iwill rake a reſpite to be ad- 
viſed of that recovery in value. And if thou canſt 
yet ſnew me any other conſideration, why the ſaid 
* recoveries ſhould: ſtand with confſcience, I pray thee 
let me hear thy conceit therein; for the multitude - 
pf the ſaid recoveries is ſo great, that it were grrat 
4 pity that all ſhould be bound to reſtitution that — 
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lands by dunk recoveries, ſith there is none (as ar as 

I can hear) diſpoſed them to reſtore. 

Stud. Some men make another reaſon to prove 

| that the ſaid recoveries ſhould be ſufficient by the 

law to avoid the ſtatute of Weſtminſter, and if they 

_ ſufficient thereto, they be ſufficient in conſcience. 
Dot. What is their reaſon therein? 

| Stud. In the ſeventh year of Henry VIII. cap. 4. 
among other things it is enacted, that all recoverers, 
their heirs and aſſigns, may avow and juſtify for 
rents, ſervices and cuſtoms by them recovered, as 


. they againſt whom they recovered might have done. 


And then they ſay, that when the parliament gave 
to ſuch recoverers authority to avow and juſtify for 
ſuch rents, cuſtoms and ſervices as they recovered, 
that the intent of the parliament was, that ſuch re- 
coverers ſhould have right to that for the which 
they ſhould avow or juſtify: for elſe they ſay that 
it ſhould be in vain to give them ſuch power, and 
that the parliament ſhould elſe be taken in manner 
as fortifiers of wrongful titles: and ſo they ſay 
that ſuch recoverers, by reaſon of the ſaid ſtatute, 
have right by the law. 
Dad. That ſtatute, as it ſeemeth, was made only 
to give to the recoverers a form to avow and ju- 
ſtify, which they had not before, though they had 
recovered upon a good title. And the cauſe why 
they had no form to avow or juſtify before the ſaid 
- ſtatute was, foraſmuch as the recoverers did not by 
- the pretence of their action affirm the poſſeſſion of 
him or them againſt whom they recovered, nor 
claimed not by them, but rather diſaffirmed and de- 
ſtroyed their eſtate. And therefore they cannot al- 
ledge any continuance of their title by them, as they 
may that have rents or ſervices, or ſuch other, of 
n 2 of other by deed or by fine. And there- 


fore, 
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fore, as it ſeemeth, the moſt principal intent of the 
ſtatute was, that ſuch recoverers ſhould avow and 
juſtify for rents, ſervices and cuſtoms, as they ſhould 
or: might do that had them by fine or deed; not 
having any reſpect, as it ſeemeth, whether they 
recovered againſt tenant in fee-ſimple or in fee- 
tail; nor whether the recoveries were had upon 
a rightful title. And therefore, as me ſeemeth, the 
ſaid ſtature neither affirmeth nor diſaffirmeth the 
title of recoverers, whereby they do avow : for it a 
man had right before the recovery, the right ſhould 
remain unto him notwithſtanding the {aid ſtatute ; 
and ſo me ſeemeth that the title of them that have 
the land entailed by ſuch recoveries is nothing for- 
tified nor affirmed by the ſaid ſtatute, but that they 
are in the ſame caſe as they were before. What 
thinkeſt thou therein? 

Sud. This matter is great: for, as ; thou ſayeſt, 
there be ſo many that have tailed lands by ſuch re- 
coveries, that it were great pity and heavineſs to 
condemn ſo many perſons, and to judge that they 
all were bound to reſtitution, For I think there be 
but few in this realm that have lands of any notable 


value, but that they or their anceſtors, or ſome other 


by whom they claim, have had part thereof by ſuch 
recoveries : inſomuch that lords ſpiritual and tem- 
poral, knights, 'ſquires, rich men and poor, mona- 
ſteries, colleges and hoſpitals have ſuch land, for ſuch 
recoveries have been uſed of long time: who may 
think therefore, without great heavineſs, that fo 
many men ſhould be bound to reſtitution, and that 
yet, as thou ſayeſt, no man diſpoſeth him to make 
reſtitution ? And ſo I am in a manner perplexed, 
and wor not what to ſay in this caſe, but that yet I 
truſt that ignorance may excuſe many perſons in 
that hal. N 

N | | Doc. 
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© Do#. Ignorance of the deed-may excuſe, but ig- 

99 805 of the law excuſeth not, but it be invin- 

cible, that is to ſay, that they have done that in them 

is to know the truth: as to counſel with learned 
men, and to aſk them what the law is in that be- 

half ; and if they anſwer them that they may do 
this or that lawfully, then they be thereby excuſed 
in conſcience ; but yet in man's law they be not 
thereby diſcharged : but they that have taken upan 
them to have knowledge of the law, be not excuſed 
by ignorance of the law ; ne no more are they that 

have a wilful ignorance, and that would rather be 

ignorant than to know the truth,.and therefore they 
will not diſpoſe them to afk any counſel in it. And 
if it be of a thing that is againſt the law of God, or 

the law of reaſon, no man ſhall be excuſed of igno- 
rance ; and ſo there be but tew that be Excuſe by 

ignorance. 


Lud. What then ? Shall we condemn ſo many 
and ſo notable men? 


De. We ſhall not condemn them, but we thall 
give them their peril. 

Sud. Yet I truſt their danger is not fo great that 
they ſhould be bound to reſtitution : for Jobn Ger- 
ſon ſaith in his ſaid bood called De unitate eccleſta- 
fhica, confideratione ſecunda, Quod communis error facit 
jus, that is to ſay, A common error maketh a right. 
Of which words, as it ſeemeth, ſome truſt may be 
had, that though it were fully admitted the faid re- 
coveries were firſt had upon an unlawful ground, 
and againſt the good order of conſcience, that yet 
nevertheleſs, foraſmuch as they have been uſed of 
long time, ſo that they have been taken of divers 
men that have been right well learned, in manner 
as for a law, that the buyers partly be excuſed, ſo 
that they be not bound to reſtitution. And more- 
over, it is certain that the ſtatute of Veſtminſter 2. 


nor 
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nor none other ſtatute made by man, cannot be of 
greater value or ſtrength than was the bond of ma- 
trimony that was ordained of God. And though 
that bond of matrimony was indiſſolvable, yet ne- 


vertheleſs Moſes ſuffered a bill of refuſal of the Jews, - 


which in Latin is called Libellum repudii, and fo they 
might thereby forſake their wives, as it appeareth 
Deut. 22. And therefore like as a diſpenſation was 
ſuffered againſt that bond, fo it ſeemeth it may be 
againſt this ſtatute. R 
Doc. As to that reaſon that thou haſt laſt made 
of a bill of refuſal, let all purchaſers of land hear 
what our Lord faith in the goſpel of the Fews, of 
that bill of refuſal z Matthew 19. where he ſaith 
thus, For the hardneſs of your hearts Moſes ſuffered 
you to leave your wives : for at the beginning it was 
not ſo. Of which words doors hold commonly, 
that though ſuch a bill of refuſal was lawful, ſo that 
they that refuſed their wives thereby ſhould be with- 
out pain in the law, that yet it was never lawful ſo 
that it ſhould be without fin. And ſo likewiſe it 


may be faid in this caſe, that ſuch recoveries be ſuf- 


fered for the hardneſs of the hearts of Engli/hmen, 
which deſire land and poſſeſſion with ſo great gree- 
dineſs, that they cannot be withdrawn from it nei- 
ther by the law of God, nor of the realm. And 
therefore the rich men ſhould not take the poſſeſ- 
ſions of poor men from them by power, without 


colour of title, that is to ſay, neither by open diſ- 


ſeiſin, or by the only ſale of the tenant in tail, and 
. foto hold them againſt the expreſs words of the ſta- 
tute; ſuch recoveries have been ſuffered. And 
though for their great multitude they may haply be 
without pain as to the law of the realm; yet it is 


to fear that they be not without ' offence as againſt - 


_ Ged: And as to the other reaſon, that a common 
error ſhould make a right, thoſe words, as me 
93 : ſeems 
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ſeemeth, be to be thus underſtood, that a cuſtom 
uſed againſt the law of man ſhall be taken in ſome 
countries for law, if the people be ſuffered fo to 
continue. And yet ſome men call ſuch a cuſtom 
an error, becaule that the continuance of that cuſtom 
againſt the law was partly an error in the people, 
for that they would not obey the law that was made 
by their ſuperiors to the contrary of that cuſtom. 
But it is to be underſtood, that the ſaid recoveries, 
though they have been long uſed, may not be taken 
to have the ſtrength of a cuſtom; tor many as well 
learned as unlearned have alway ſpoken againſt 
them, and yet do. And furthermore, as I have 
heard ſay, a cuſtom or preſcription in this realm a- 
gainſt the ſtatutes of the realm prevails not in the 
law. 

Stud. Though a cuſtom in this realm prevaileth 
not againſt a ſtatute as to the law, yet it ſeemeth 
that it may prevail againſt the ſtatute in conſci- 
ence : for though ignorance of a ſtatute excuſeth 
not in the law, nevertheleſs it may excuſe in conſci- 
ence and ſo it ſeemeth that it may do of a cuſtom. 

Def. But if ſuch recoveries cannot be. brought 
into a lawful cuſtom in the law, it ſeemeth they 
may not be brought into a cuſtom in conſcience ; 
for conſcience mult alway be grounded upon the 
law, and in this caſe it cannot be grounded upon 
the law of reaſon, nor upon the law of God; and 

therefore if the law of man ſerve not, there is no 
ground whereupon conſcience in this caſe may be 
grounded. And at the beginning of ſuch recove- 
ries, they were taken to be good, becauſe the law 
ſhould warrant them to be good, and not by rea- 
ſon of any cuſtom: and ſo if the reaſon of the law 
will not ſerve in the recoveries, the cuſtom cannot 
help; for an evil cuſtom is to be put away. And 
therefore me ſeemeth that the recoveries be not 
with- 
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without offence againſt God, though haply for their 
great multitude, and that there ſnould not be as it 
were a ſubverſion of the inheritance of many in this 
realm, as well of ſpiritual as temporal, they be 
without pain in the law of the realm; except ſuch 

recoveries as by the common courſe of the law be 
voidable in the law by reaſon of ſome uſe, or of 
ſome other ſpecial matter: but what pain that is, I 
will not temerouſly judge, but commit it to the 
goodnefs of our Lord, whoſe judgments be very 
deep and profound; nor I will not fully affirm that 
they that have lands by fuch recoveries, ought to be 
compelled to reſtitution : but this ſeemeth to me to 
be good counſel, that every man hereafter hold that 
is certain, and leave that is uncertain, and that is, 
that he keep himſelf from ſuch recoveries, and then 
he ſhall be free from all ſcrupulouſneſs of conſcience 
in- that behalf. of) 1 | 
Stud. It ſeemeth that in this queſtion thou pon- 
dereſt greatly the ſaid ſtatute of Weſtminſter 2. and 
that though it be but only a law made by man, that 
yet, foraſmuch as it is not againſt the law of reaſon 
nor the law of God, thou thinkeſt that it muſt be 
. holden in conſcience : and over that, as it ſeemeth, 
thou art ſomewhat in doubt whether thoſe recove- 
nes. be any bar to the heir in the tail by the law of 
the realm, unleſs that he have in value in deed wp- 
on the vouchee; and that thou wilt thereupon take 
_  - A reſpite, or thou ſhew thy full mind therein: and 
an like wiſe thou thinkeſt, as I take it, that thoſe 
recoveries cannot be brought into a cuſtom, but 
khat the longer that they be ſuffered to continue, if 
they be not good by the law, the greater is the of- 
fence againſt God. And therefore thou pondereſt 
little that cuſtom, but yet thou agreeſt that it is 
good to ſpare the multitude. of them that be paſt, 
leſt a ſubverſion of the inheritance of many of, this 
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realm might follow, and great ſtrife and variance 
alſo, if they ſnould be adnulled for the time paſt 
except there be any other ſpecial cauſe to avoid 
them by the law, as thou haſt touched in the laſt 
reaſon: but thou thinkeſt that it were good, that 
from henceforth ſuch recoveries ſhould be clearly 
prohibited, and not be ſuffered to be had in uſe, as 
they have been before; and thou counſelleſt all 
men 'therefore to refrain themſelyes from ſuch recos 
veries hereafter. 

De. Thou takeſt well that 1 have ſaid, and ac- 
cording as I have meant it. 

Stud. Now, I pray thee, fith I have baked thy 
queſtion of theſe recoveries, according to thy deſire, 
that thou wouldeſt anſwer me to ſome particular 
queſtions concerning tailed lands, whereof thou haſt 
at this time given us occaſion to ſpeak. 

Dot. Shew me theſe queſtions, and I will ſhew 
thee my mind therein with good-will, 


© H AP;  XXVIE 


9 The firft queſtion of the fludent, 2 


tailed lands. 


Stud, T F 4 difleifor mike gift in tail to Joby at 


Stile, and Jobn at Stile for. the redeeming; 


of the title of the diſſeiſee agreeth with him, that 


he ſhall have a certain rent out of the ſame land to 
him and to his heirs, and for the ſurety of the rent 
it is deviſed that the diſſeiſee ſhal] releaſe his right 
in the land, Sc. and that ſuch a recovery as we 


have ſpoken of before ſhall be had againſt the ſaid 
FJobn at Stile to the uſe of the payment of the ſaid 


rent, and of the former tail: whether ſtandeth that 
recovery well with conſcience c or not, as thay 


Dock. 
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Do. I ſuppoſe it doth, for it is made for the 
ſtrength and ſurety of the tail, which the diſſeiſee 
might have clearly defeated and avoided if he 
would: and therefore I think if the ſaid 7% at 
Stile had granted to the diſſeiſee only by his deed a 
certain rent for releaſing of his title, that grant 
ſhould have bound the heirs in the tail for ever. 
And then if the diſſeiſee for his more ſurety, will 
have ſuch a recovery, as before appeareth, it ſeem- 
eth that recovery ſtandeth with good conſcience. 

Stud. It ſeemeth that thy opinion is right good in 
this matter. And alſo it appeareth that with a rea- 
ſonable cauſe ſome particular recoveries may ſtand 
both with law and conſcience to bar a tail. 


C HAP. XXVII. 


De ſecond queſtion of the Rlucent, concerning 
tailed lands, 


F a tenant in tail ſuffer a recovery againſt him 
of his lands entailed, to the intent that the re- 
coverer ſhall ſtand ſeiſed thereof to the uſe of a cer- 
tain woman whom he intendeth to take to his wife, 
for term of life, and after to the uſe of the firſt tail, 
and after he marrieth the ſame wom n: whether 
ſtandeth that recovery with conſcience, though other 
recoveries upon bargains and ſales did not? | 
| Dog. It ſeemeth yes; for though the ſtatute be, 
that they to whom the tenements be ſo given ſhould ' 
not have power to alien, but that the lands after 
their death ſhould remain to their iſſues, or revert 
to the donors if the iſſues failed; yet if he to whom 
the lands were ſo given take a wife, and dieth ſeiſed 
without heir of his body, and the donor enter, the 
woman ſhall recover againſt him the third part, to 


hold in the name of her dowry for term of her life, 
G 2 though 
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though the tail be determined. And the ſame law 
is of tenant by the courteſy. that is to ſay, of him 
that happeneth to marry one that is an inheritrix of 
the land entailed, and they have iſſue; the wife di- 
eth, and the iſſue dieth; he ſhall have the lands for 
term of his life as tenant by the courteſy, notwith- 
ſtanding the words of the ſtatute, which ſay, that 
after the death of the tenant in tail without iſſue, the 
lands ſhall reverc to the donor : and I think the 
cauſe is, becauſe the intent of the ſtatute ſhall not 
be taken, that it intended to put away ſuch titles as 
the law ſhould give by reaſon of the tail. And ſo 
it ſeemeth that a like intent of the ſtatute ſhall be 
ſo taken for jointures, for elſe the ſtatute might be 
ſometime a letting of matrimony, and it is not like 
that the ſtatute intended ſo. And therefore it ſeem- 
eth, that by the only deed of the tenant in tail a join- 
ture may be made by the intent of the ſtatute, 
though the words of the ſtatute ſerve not expreſly 
for 1 it; ; for many times the intent of the letter ſhall 
be taken, and not the bare' letter : as it appeareth 
in the ſame ſtatute, where it is ſaid, that he to whom 
the lands be given ſhall have no poyer to alien; yet 
the ſame ſtatute is conſtrued, that neither he nor 
the heirs of his body ſhall have no power to alien : 
and ſo methinketh — ſuch an intent ſhall be taken 
here for ſaving of jointures. 

Stud. Truth it is, that ſometime the intent of a 
ſtatute ſhall be taken farther than the expreſs letter 
ſtretcheth ; but yet there may no intent be taken 
againſt the expreſs words of the ſtatute, for that 
ſhould be rather an interpretation of the ſtatute, 
than an expoſition ; and it cannot be reaſonably 
taken, but that the intent of the makers of the faid 
ſtatute was, that the land ſhould remain continually 
in the heirs of the tail, as long as the tail endureth; 
and there can no Jointure be made neither by deed 


nor 
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nor by recovery, but that the tail muſt thereby be 
diſcontinued. And therefore this caſe of jointure 
is not like to the ſaid caſes of tenant in dower, or 
tenant by the courteſy. For the title of dowry and 
of tenancy by the courteſy groweth moſt ſpecially 
by the continuance of the poſſeſſion in the heirs of 
the tail, but it is not ſo of } Jointures : and therefore 
by the only deed of the tenant in the tail there may 
no jointures be lawfully made againſt the expreſs 
words of the ſtatute, And if there be any made 
by way of recovery, then it ſeemeth that it muſt be 


put under the ſame rule as other recoveries mult be 
df lands entailed. 


CHAP. xxM 


11 The third queſtion of the fludent, concerning 
tailed lands. 


15 Jobn at Note, being ſeiſed of land in fee, of 
1 his meer motion makes a feoffment of certain 
lands to the intent that the feoffees ſhall thereof 
make a gift to the ſaid 7obn at Note, to have to him 
and to the heirs of his body, and they make the gift 
according ; z and after the ſaid John at Note falleth 
into debt, wherefore he is taken and put in priſon, 
and thereupon for payment of his debts he ſelleth 
the ſame land, and for ſurety of the buyer he ſuf- 
fereth a recovery to be had againſt him in ſuch a 
manner as before appeareth : whether ſtandeth that 
recovery with conſcience or not ? | 

Doc. I would here make a little digreſſion to af 
thee another queſtion, or that I make anſwer to 
thine ; that is to ſay, to feel thy mind how the Jaw 
by the which the body of the debtor ſhall be taken 
and caſt into priſon, there to remain'til} he have 
paid the debt, may ſtand with conſcience, o_ 
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if he have nothing to pay it with; for as it ſeemeth 


if he will relinquiſh his goods, which in ſome laws 


is called in Latin, Cedere bonis, that he ſhall not be 


impriſoned z and that is to be underſtood moſt ſpe- 
cially, if he be fallen into poverty, and not through 


his own default. 
Stud. There is no law in the realm that the de- 


fendant may in any caſe Cedere bonis, and, as me 


ſeemeth, if there were ſuch a law, it ſhould not be 


indifferent ; for as to the knowledge of him that 
the money is owing to, the debtor might Cedere bo- 


nis, that is to ſay, relinquiſh his goods, and yet re- 
tain to himſelf ſecretly great riches. And therefore 
that law in ſuch caſe ſeemeth more indifferent and 
righteous, that committeth ſuch a debtor to the 
conſcience of the plaintiff to whom the money is 
owing, than the committing him to the conſcience 
of him that is the debtor; for in the debtor ſome . 
default may be aſſigned z but in him to whom the 


money is owing may be aſſigned no default. 


Doc. But if he to whom the debt is owing know- 
eth that the debtor hath nothing to pay the debt with, 


and that he is fallen into poverty by ſome caſualty, 

and not through his own default; doth the law of 
England hold that he may with good conſcience keep 
the debtor ſtill in priſon till he be paid? 


Stud. Nay verily, but it thinketh more reaſonable 
to appoint the liberty and the judgment of conſci- 


- ence in that caſe to the debtee than to the debtor, 
for the cauſe before rehearſed. And then the deb- 


tee, if he knew the truth, is (as thou haſt ſaid) 


bound in conſcience to let him go at liberty, though 


he be not compellable thereto by the law. And 


therefore, admitting it for this time, that the law of 


England in this point is good and juſt, J pray thee 


that thou wilt make anſwer to my queſtion, _ 


Dez. 
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Dact. I will with good- will: and therefore, as 
me ſeemeth, foraſmuch as it appeareth that the ſaid 
gift was made of the mere liberty and free-will of 
the ſaid Jobn at Note, and without any recom- 
pence, that therefore it cannot be otherwiſe taken, 
but that the intent of the ſaid John at Note, as well 
at the time of the ſaid feoffment, as at the time that 
he received again the ſaid gift in the tail, was, that 
if he happened afterwards to fall into poverty, that 
he might alien the ſaid land to relieve him with : 
for how may it be thought that a man will ſo much 
ponder the wealth of his heir, that he will forget 
himſelf ? And fo it ſeemeth, that not only the ſaid 
recovery ſtandeth with conſcierice, but alſo if he 
had made only a feoffment of the land, the feoff- 
ment ſhould be in conſcience a good bar of the 
tail : but if the ſaid feoffment and gift had been 
made in confideration of any recompence of mo- 
ney, or for any matrimony, or ſuch other, then the 

feoffment of the ſaid Jobn at Noke ſhould not bind 

his heir, and if he then ſuffered any recovery there- 
of, then the recovery ſhould be of like effect as other 
recoveries whereof we have treated before, and that 
which I faid, it was good to favour rather for their 
multitude, than for the conſcience. And the ſame 
law is, that if the ſon and the heir of the ſaid John 
at Note, in caſe that the ſaid gift was made with- 
out recompence, alien the land for poverty after the 
death of his father; the recovery bindeth not but as 
other recoveries do, For it cannot be thought that 
the intent of the father was, that any of his heirs in 
tail ſhould for any neceſſity diſherit all other heirs 
in tail that ſhould come after him, but for himſelf, 
methinketh, it is reaſonable to judge in ſuclf man- 
ner as I have ſaid before. 

Stud. And though the intent of the ſaid John at 
Note, when he made the faid feoffment, and when 
G 4 | he 
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he took again the ſaid gift in tail, were, that if he 
fell in need, that he might alien: yet I ſuppoſe 
that he may not alien, though percaſe for the more 
ſurety he declared his intent. to be ſuch apon the 
livery of ſeiſin: for that intent was contrary to the 
gift that he freely took upon him; and when any 
intent or condition is declared or reſerved againſt 
the ſtate that any man maketh or excepteth, then 
ſuch an intent or condition is void by the law, as 
by a caſe that hereafter followeth will appear: that 
is to ſay, If a man make a feoffment in fee, upon 
condition that the feoffee ſhall not alien to any man, 
that condition is void ; for it is incident to ever 
ſtate of the fee-ſimple, that he that is ſo ſeiſed may 
alien. And like as in a fee-ſimple there is incident 
a power to alien, ſo in a ſtate-tail, there is a ſecret 
intent underſtood in the gift, that no alienation ſhall 
be made. And therefore though the intent of the 
ſaid Fohn at Noke were, that if he fell into poverty, 
that he might fell, and though he at the taking of 
the gift openly declared his intent to be ſo: yet the 
intent ſhould be void by the law, as me ſeeemeth; 
and if it be void by the law, it is alſo void in con- 
ſcience; and ſo the ſaid recovery muſt be taken in 
this caſe to be of the ſame effect as recoveries of 
other lands entailed be, and in no other manner. 


| CHAP. XXX, 
E The fourth queſtion of the ftudenh, concerning 


- recoveries. of inberitances entailed. 


Stud. V an annuity be granted to a man, to have 

and to perceive to the grantee, and to the 
heirs of his body, of the coffers of his grantor, and 
after the grantee ſuffereth a recovery againſt him in 
a writ of Entry by the name of a rent in Dale * | 
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like ſum as the annuity is of, with vouchers and 
judgment, after the common courſe, and both par- 
ties intend that the annuity ſhall be recovered : 
whether ſhall the recovery bind the heir in tail of 
his annuity? 

Doct. What if it were a rent going out of land, 

of what effect ſnould the recovery be then? 

Stud. It ſhould be then of like effect as if it were 
of land. 

Do#. And ſo it ſeemeth to be of this annuity; 
for, as me thinketh, a rent and annuity be of one 
effect; for the one of them ſhall be paid in ready 
money, as the other ſhall. 


Stud. Truth, and yet there be many great diver- 
firies betwixt them in the law. 


Dog. I pray you ſhew me ſome of theſe diver- 
ſnies. 


Stud. Part I ſhall ſhew thee, but I wot not whe- . 
ther I can ſhew thee all. But firſt thou ſhalt un- 
derſtand, that one diverſity is this : Every rent, be 
it rent-ſervice, rent-charge, or rent-ſeck, is going 
out of land, but chargeth only the perſon, that is 
to ſay, the grantor, or his heirs that have aſſets 
diſcent, or the houſe, if it be granted by a houſe of 
religion to perceive of their coffers. Alſo of an 
annuity there lieth no action, but only a writ of 
Amnuity, againſt the grantor, his heirs or ſucceſſors: 
and that a writ of Annuity lieth never againft the 
Par ee but only againſt the grantor or his heirs. 
ut of a rent the ſame action may lie as doth of 
land, as the caſe requireth: and it lieth ſometime 
of rent againſt the pernor of the rent, that is to ſay, 
againſt him that taketh the rent wrongfulfy, and 
ſometime againſt neither, as of a rent- ſervice A iſe 
" M _ lie for the lord againſt the meſne and the diſ- 
eiſor 


, or: ſometime againſt the meſne only, if he 
did alſo the diſſeiſin. Alſo an annuity is never taken 


for 
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for aſſets, becauſe it is no freehold in the law, ne it 
ſhall not be put in execution upon a ſtatute- mer- 
chant, ſtatute-ſtaple, ne Elegit, as a rent may. And 
becauſe the ſaid writ of Entry lay not in this caſe of 
this annuity, and that it cannot be intended in the 
law to be the ſame annuity, though it be of like 
ſum with the annuity, ne though the parties aſſented 
and meant to have the ſame annuity recovered by 
the ſaid writ of Entry; therefore the ſaid recovery 
1s void in law and conſcience. But if ſuch a reco- 
very be had of rent with the voucher over, then it 
ſhall be taken to be of like effect as recoveries of 
Jands be, in ſuch manner as we have treated of be- 
fore. | 

| CH AP. II. 
q The fifth queſtion f the ſtudent, concerning 
tailed lanas. IE 


Tf lands be given to a man and to his wife, in 
the name of her jointure, by the father of the 
huſband, to have and to hold to them, and to the 
heirs of their two bodies begotren, and after they 
have iſſue, and the hufband dieth, and the wife 
alieneth the land, and againſt the ſtatute of 11 H. 7. 
-ſuffereth a recovery thereof to be had againſt her, to 
the uſe of the buyer, and after her ſon and heir ap- 
parent, that is heir to the tail, releaſeth to the reco- 
verers by fine, and dieth, having a brother alive, 
and after the mother dieth; who hath right to the 
land, the buyer, or the brother of him that releaſ- 
eth? Ss 
Doc. What is thine opinion therein? I pray thee 
ſhew me. „55 
Stud. Me ſeemeth that the buyer hath right; for 
by the ſaid ſtatute made in the 11th year of H. 7. 
among other things it is enacted, that if any 3 
4 ANA ; k W N IC ; 
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which hath lands of the gift of her huſband, or of 
the gift of any of the anceſtors of the huſband, ſuf- 
fer any recovery thereof againſt her by covin, that 
then ſuch recovery ſhall be void, and that it ſhall be 
lawful to him that ſhould have the land after the 
death of the woman to enter, and it to hold as in 
his farſt right: provided alway that that ſtatute ſhall 
not extend where he that ſhould have the land after 
the death of the woman is agreeable to any ſuch 
alienation or recovery, ſo that the agreement be of 
record, And foraſmuch as the heir in this caſe a- 
greed to the ſaid recovery and fine, which is one of 
the higheſt records in the law, it ſeemeth that the 
buyer hath right againſt that heir that agreed, and 
againſt all that ſhall be heir of the tail; and that 
not only by the ſaid recovery, but alfo by the ſaid 
ſtatute, whereby the ſaid menen with aſſent of the 
heir is affirmed. 

Do#. Though the buyer in this caſe have right 
during the life of the heir that releaſed, yet neverthe- 
leſs after his death his heir, as it ſcemeth, may law- 
fully enter: for the agreement whereof the ſtatute 

ſpeaketh, muſt, as I ſuppoſe, either be had before 
the recovery, or elſe at the time of the recovery. 
For if a title by reaſon of the ſaid ſtatute be once 
. devolute to the heir in the tail, then the right, as me 
ſeemeth, cannot be extinct, nor put away by the 
only fine of the heir, no more than if he had died, 
and the next heir to him had releaſed to the 
buyer by fine, in which caſe the releaſe could not 
_ extinct the right of the title, nor the right of entry 
that is given by the ſtatute ; and ſo, as me ſeemeth, 
his next heir may therefore enter. 
Stud. As ] perceive, all thy doubt is in this caſe, 

becauſe. the aſſent of the heir was after the recovery; 
for if it had been at the time of the recovery, as if 
the heir had been youched to warrant in the ſame 


reco- 
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recovery, and he had entered, and thereupon the 
judgment had been given, thou agreeſt well, that 
the recovery ſnould have avoided the tail for ever. 
Do. That is true, for it is in expreſs words of 
the ſtatute ; but when the aſſent is after the reco- 
very, then methinketh it is not ſo, ne that the right 
of the firſt tail, which was revived by the ſaid ſta- 
tute, ſhall not be extinct by his fine, no more than 

it ſhall in other tall. 5 
Stud. 1 will be adviſed upon thy opinion in this 
matter; but yet one thing would I move farther 
upon this ſtatute, and that is this : Some ſay, that 
by this ſtatute all other recoveries that have been 
had over beſide theſe recoveries of jointures be af- 
firmed : for they ſay, that ſith the parliament, at 
the making of this ſtatute, knew well that many 
other recoveries were then uſed- and had to defeat 
_ rails, that it was like that they would ſo continue; 
which nevertheleſs the parliament did not prohibit 
for the time to come, as it did the ſaid recoveries 
of jointures; that it is therefore to ſuppoſe, that 
they thought that they ſhould ſtand with law and 
conſcience : but becauſe jointures were made rather 
for the ſaving of the inheritance of the huſband than 
to deſtroy the inheritance, they ſay that the parlia- 
ment thought and adjudged the alienations and re- 
coveries of ſuch jointures to be againſt the law and 
conſcience, and not the alienations of other lands 
_ entailed ; for if they had, they ſay that the parlia- 
ment would have avoided recoveries of tailed lands 
generally, as well as it did of recoveries of jointures. 
Dot. As to that opinion I will anſwer thee thus 
for this time: That though that the makers of the 
ſaid ſtatute only put away recoveries of jointures, 
and not other recoveries; that yet it cannot be taken 
therefore that their intent was that the other reco- 
veries ſhould ſtand good and perfect; for they * 
| | ken 
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then only of } Jointures, becauſe there was no com- 
plaint made in the parliament at that time but a- 
gainſt recoveries had of jointures, and therefore it 
ſeemeth that they intended nothing concerning other 
recoveries, but that they ſhould be of the ſame ef- 
fect as they were before, and no otherwiſe. And 
that will appear more plainly thus: Though the 
makers of the ſaid ſtatute intended to put away and 
annul ſuch recoveries, as ſnould be made of join- 
tures after a certain day limited in the ſtatute, that 
ye et they intended not to avoid ne affirm ſuch reco- 

eries of jointures as were paſſed before that time 
and if they intended not to avoid ne affirm the re- 
coveries had of jointures before that time, then how 
can it be taken that they intended to put away or 
affirm other recoveries that were paſſed before that 
time, and not of jointures, that would not affirm, 
ne put away recoveries paſſed of jointures before 
that time? And ſo, as it ſeemeth, they intended to 
ſpare the multitude of them that were paſſed of 

th, and not to comfort any to take them after 

that time. 

Stud. I am content thy opinion ſtand for this 
time, and I will aſk thee another POR” 


C HAP. XXXII. 


1 The ſixth queſtion of the fludent, concerning 
failed lands, 


F tenant in tal be diſſeiſed, d die, and an an- 

ceſtor collateral to the heir i in tail releaſe with a 

warranty, and die, and the warranty deſcendeth 

upon the heir in the tail; whether is he thereby 
barred in conſcience, as he is in the lav? 

Doct. Becauſe your prineipal intent at this time 

| 16 to ſpeak « of recoveries, and not of 'warranties; and 


alſo | 


* 
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alſo becauſe it hath been of long time taken for a 
principal maxim of the law, that it ſhould be a bar 
ro the heirs as well that claim by a fee-ſimple as by 
ſtate-tail, and for that alſo that it was not put away 
by the ſaid ſtat. of Meſim. 2. which ordained the 
tail; I will not at this time make thee an anſwer 
therein, but will take a reſpite to be adviſed, 
Stud. Then, I pray thee, yet, or we depart, ſhew 
me what was the moſt principal cauſe that moved 
thee to move this queſtion of recoveries had of tail- 
ed lands 37s 0% | 

Do. This moved me thereto : I have perceived 
many- times-that there be many and divers opinions 
of theſe recoveries, whether they ſtand with conſci- 
ence or not, and that it is to doubt that many per- 
ſons run into offence of conſcience thereby; and 


therefore I thought to feel thy mind in them, whe- 


ther I could perceive that it were clear that they 
ſerved to break the tail in law and conſcience, or 


that it were clearly againſt conſcience ſo to break 
the tail, or that it were a matter in doubt: and if it 


appeared a matter in doubt, or that it appeared that 


the matter were uſed clearly againſt conſcience, 
then I thought to do ſomewhat to make the matter 


appear as it is, to the intent that they that have the 
rule and charge over the people, as well the ſpiri- 


tual men as temporal men, ſhould the rather endea- 


vour them to ſee it reformed, for the common- 
wealth of the people, as well in body as in ſoul. 
For when any thing is uſed to the diſpleaſure of 


God, it hurteth not only the body, but alſo the 
ſoul: and temporal rulers have not only cure of the 


bodies, but alio of the ſouls, and ſhall anſwer for 


them if they periſh in their default. And becauſe 


it ſeemeth by the more apparent reaſon that the 
tails be not broken, ne fully avoided, by the ſaid 


recoveries, and that yet nevertheleſs the great mul- 
* . | titude 
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titude of them that be paſſed is right much to be 
pondered: therefore it were very good to pro- 
hibit them for time to come, to put away ſuch am- 
biguities and doubts as ariſe now by occaſion of the 
| faid recoveries ; and ſo they be put as ſnares to de- 

ceive the people, and ſo will they be as long as they 
be ſuffered to continue. And methinketh verily 
that it were therefore right expedient, that tailed 
lands ſhould from henceforth either be made ſo 
ſtrong in the law that the tail ſhould not be broken 
by recovery, fine with proclamation, collateral war- 


ranty, nor otherwiſe ; or elſe that all tails ſhould: 


be made fee-ſimple, ſo that every man that liſt to 
ſell his land, may ſell it by his bare feoffment, and 
without any ſcruple or grudge of conſcience : and 
then there ſhould not be fo. great expences in the 
law, nor ſo great variance among the people, ne yet 
ſo great offence of conſcience as there is now in 
many perſons, _ 

Stud. Verily methinketh that thy opinion- is right 
good and charitable in this behalf, and that the 
rulers be bound in conſcience to look upon it, to 
ſee it reformed and brought into good order. And 
verily, by that thou halt ſaid therein, thou haſt 
brought me into remembrance, that there be divers 
like ſnares concerning ſpiritual matters ſuffered a- 
mong the people, whereby I doubt that many ſpiri- 
tual rulers be in great offence againſt God, As it 
is of the point that ſpiritual men have ſpoke fo 
much of, that prieſts ſhould not be put to anſwer 


before laymen, ſpecially of felonies and murders ; 3 


and of the ſtatute of 45 E. 3. cap. 3. where it is. 
ſaid, that a prohibition ſhall lie where a man is ſued 
in the ſpiritual court for tithe, of wood that is above 
the age of twenty years, by the name of Sylva cædua, 
as it was done before; and they have in open ſer- 
mons, and! in divers other open communications and 
coun- 
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counfels, cauſed it to be openly notified and known, 
that they ſhould be all accurſed that put prieſts to 
anſwer, or that maintain the ſaid eſtatute, or any 
other like to it. And after, when they have right 
well perceived that, notwithſtanding all that they 
have done therein, it hath been uſed in the ſame 
points through all the realm in like-manner as it 
was before, then they have ſat ſtill and let the mat- 
ter 6 wh ; and ſo when they have brought many 
perſons in great danger, but moſt ſpecially them 
| that have £ wen-credence to their ſaying, and yet by 
reaſon of the old cuſtom have done as they did be- 
fore, then there they left them, But verily it is to 
fear, that there is to themſelves right great offence 
thereby, that is to ſay, to ſee ſo many in ſo great 
danger as they ſay they be, and to do no more ta 
bring them out of it, than they have done for it. 
H it be true, as they ſay, they ought to ſtick to it 
with effect in all charity, till it were reformed : and 
I be not as they ſay, then they have cauſed many 
to offend that have given credence to them, and 
yet contrary to their own conſcience do as they did 
before; and that percaſe ſhould not have offended if 
fuch fayirigs had not been. And ſo it ſeemeth that 
they have in theſe matters done either too much or 
too lietle. 
And T beſeech Almighty God, that ſome good 
man may ſo call upon all theſe matters that we 
have now communed of, ſo that they that be in au- 
thority may ſome what ponder them, and to order 
them in ſuch manner, that offence of conſcience 
Fry not ſo lightly thereby hereafter as it hath done 
times paſt. And verily he that on the croſs knew 

the prise ef man's ſoul, will hereafter aſk a right 
ſtrait accompt of rulers for every ſoul that is under 
them, and that ſhall your bovis. Tha nn. 
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Thus have I ſhewed unto thee; in this little dia- 
e, how the law of England is grounded upon 
the law of reaſon, the law of God, the general cuſtoms 
of the realm, and upon certain principles that be 
called maxims, upon the particular cuſtoms uſed in 
divers cities and countries, and upon ſtatutes which 
have been made in divers parliaments by our ſove- 
reign lord the king, and his progenitors, and by the 
lords ſpiritual and temporal, and all the commons 
of the realm. And I have alſo ſhewed thee in the 
9th chapter of this book, under what manner the 
ſaid general cuſtoms and maxims of the law may 
be proved and affirmed, if they were denied: and di- 
vers other things be contained in this preſent dia- 
logue, which will appear in the table that is in the 
latter end in the book, as to the readers will appear. 
And in the end of the ſaid dialogue I have at thy 
deſire ſhewed thee my conceit concerning recoveries 
of tailed lands, and thou haſt upon the faid recove- 
ries ſhewed me thine opinion. And I beſeech our 
Lord fet them ſhortly in a good clear way : for 
furely it will be right expedient for the well- ordering 
of conſcience in many perſons, that tHey be fo. And 
thus the God of peace and love be alway with us. 


Here endeth the firſt dialogue in Engliſh, with new 
additions, betwixt a doctor of divinity and a ſtu- 


dent in the laws of England. And hereafter fol- 
loweth the ſecond. 
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THE SECOND 


DIALOGUE. 


The PROLOGUE: 
] N the beginning of this dialogue the doctor 
anſwereth to certain queſtions, which the ſtu- 
dent made to the doctor before the making of bis 
dialogue concerning the laws of England and 
conſcience, as appeareth in a dialogue made be- 
 Zaveen them in Latin the twenty-fourth chapter. 
And he anſwereth alſo divers other queſtions, that 
the fludent maketh to him in his dialogue, of the 
law of England. and conſcience. And in divers 
other chapters of this preſent dialogue is touched 
 ſhertly, bow the laws of England are to be ob- 
ſerved and kept in this realm, as to temporal things 
as well in law as in conſcience, before any other 
laws. And in ſome of the chapters thereof is alſo 
touched, that ſpiritual judges in divers caſes be 
bound to give their judgments according to the 
king's law. And in the latter end of the book the 
doftor moveth divers caſes concerning the laws of 
England, wherein he doubteth how they may ſtand. 
with conſcience ; whereupon the fludent maketh 


anſwer in fuch manner as to the reader will ap- 
Pear. 
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The Introduction. 


Stud. IN the latter end of our firſt dialogue 
I in Latin, I put divers caſes grounded 
upon the laws of England, wherein I doubted; 
and yet do, what is to be holden therein in con- 
ſcience. But foraſmuch as the time was then 
far paſt, I ſhewed thee that I would not defire 
| thee to make anſwer to them forthwith at that 
time, but at ſome better leiſure ; whereunto thou 
faidſt thou wouldeſt not only ſhew thine opi- 
nion in theſe caſes, but alſo in ſuch other caſes 
as I would put. Wherefore pray thee now (for- 
aſmuch as methinketh thou haſt good leiture) 
that thou wilt ſhew me thine opinion therein. 
Doc. I will with good-will accompliſh thy 
defire + but I would that when I am in doubt 
what the law of this realm is in ſuch caſes as . 
thou ſhalt put, that thou wilt ſhew me what 


the law is therein; for though I have by occa- 


fion of our firſt dialogue in Latin learned many 
things of the laws of this realm which I knew 
not before, yet nevertheleſs, there be many more 
things that I am yet ignorant in, and that per- 
adventure in theſe ſelf caſes that thou haſt put, 
and intendeſt hereafter to put: and, as I ſaid in 
the firſt dialogue in Latin the twentieth chap- 
ter, to ſearch conſcience upon any caſe of the 
law it is in vain, but where the law in the ſame 
caſe isperfectly known. 1 

i . 1 Stud. 
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Stud. I will with good-will do as thou ſay- 


pray thee' do as thou fayeft, and 1 


wi 


| By thou defiredſt to know mine © inion i, 


at is put ber 
the E. or French tongue. For if it had been 
in French, few ſnould have underſtood it but 
they that be learned in the law, and they have 
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leaſt need of it; foraſmuch as they know the 
law in the ſame caſes without it, and can better 
declare what conſcience will there n than 
they that know not the law nothing 4 To 
= therefore that be not learged in the law af 
the realm this treatiſe is ſpecially made: for thou 
knoweſt well by ſuch ſtudies thou haſt taken to 


lope — PPG of the law of the realm, that” 
is to them moſt expedient, 


Def. It is true that thou ſayeſt, and therefore 
i 1 thee now Ow to 0 hellen. 
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I The firſt queſtion of the fludent. 


7 F tenant in tail after poffibility of iſſue ex- 
I tinct do waſte, whether doth he thereby 
offend in conſcience, though he be not puniſhable 
of waſte by the law? 8. 
Dee. Is the law clear, that he is not puniſhable 
for the waſte ? ge | 1 
Stud. Yes verily. : = 
Doc. And what is the law of tenants for term of 
life, or for term of years, if they do waſte ? | 
Stud. They be puniſhable of waſte by the ſtatutes, 
and ſhall yield treble damages: but at the Common 
law before the ſtatute they were not puniſhable. 
DoF. But whether thinkeſt thou that before the 
ſtatute they might have done waſte with conſcience, 
becauſe they were not puniſhable by the law ? 
Stud. I think not, for, as I take it, the doing of 
waſte of ſuch particular tenant for term of life, for 
term of years, or of tenants in dower, or by the 
courteſy, is prohibited by the law of reaſon; for it 
ſeemeth of reaſon, that when ſuch leaſes be made, or 
that ſuch titles in dower, or by the courteſy be given 
by the law, that there is only given unto them the 
annual profits of the land, and not the houſes and 
trees, and the gravel to dig and carry away, where- 
by the whole profit of them in the reverſion ſhould 
be taken away for ever. And therefore at the Com- 
mon law, for waſte done by tenant in dower, or te- 
gan by the courteſy, there was puniſhment ordain- 
| 's the law by a prohibition of waſte, whereby 
they ſhould have yielded damages to the value of 
the waſte. But againſt tenant for term of life, or 
tor term of years, lay no ſuch prohibition, for there 
| | Was 
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was no maxim in the law therein againſt them, as 
there was againſt the other. And I think the cauſe 
was, foraſmuch as it was judged a folly in the leflor 
that made ſuch a leaſe for term of life, or for term 
of years, that at the time of the leaſe he did not pro- 
hibit them, they ſhould: not do waſte; and ſith he 
did not provide remedy to himſelf, the law would 
hone provide. But yet I think not thar the intent of 
the law was, that they might lawfully and with good 
conſcience do waſte ; but againſt tenants in dower, 
and by the courteſy, the law provided remedy, for 
the had their title by the law. 

oF. And verily methinketh that this tenant in 

tail, as to the doing of waſte, ſhould be like to a 
tenant for term of life : for he ſhall have the land no 
longer than for term of his life, no more than a te- 
nant for term of life ſhall; and the waſte of this te- 
nant is as great hurt to him in the reverſion, or the 
remainder, as is the waſte of a tenant for term of 
life; and if he alien, the donor ſhall enter for the 
forfeiture, as he ſhall upon the alienation of a tenant 
for term of life; and if he make default in a Præ- 
cipe quod reddat, the donor ſhall be received as he 
mall be upon the default of a tenant for term of life; 
and therebars methinketh he ſhall alſo be puniſhable 
of waſte, as tenant for term of life ſnall. | 

Stud. If he alien, the donor ſhall enter, as thou 
ſayeſt, becauſe the alienation is to his 'diſherits 
ance, 'and therefore it is a forfeiture of his eſtate: 
and that is by an ancient maxim of the law, that 
giveth that tier in the ſelf caſe : and if he 
make default in a Præcipe quod reddat, he in the re- 
verſion, as thou ſayeſt, hall be received, but that 
is by the ſtatute of Meſtminſter 2. for at the Com- 
mon law there was no ſuch reſceit. And as for the 
ſtatute that giveth che action of waſte againſt a te- 
| nant for term of life, and for term of years, it is a 
. H 4 5 ſtatute 
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Feed penal, and hal} not be and nin eicher by 
nim, "et 4 


e by | 
Dach. And t 


before the ſtatute, that yet the law judged not that 

he might rightful and 11 c ” 
_ waſte, And therefore at this day, if a feoffment 
be made to the uſe of a man for term of life, though 


that may inherit by force of the gift, 


+ by poſſibility might have continue. ee 
. , — | | 25 
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by they had power to cut down trees, and to do all 
ings that is waſte, as tenant in fee- ſimble might. 
And that authority was as ſtrong in the law, as if 
the leſſor that maketh a leaſe for term of life ſay by 
expreſs words in the leaſe, that the leſſee ſhall not 
be puniſhable of waſte. And therefore if the donor 
in this caſe had granted to the donees that they 
ſhould not be puniſhable of waſte, that grant had 
been void, becauſe it was included in the gift be- 
tore, as it ſhould be upon a gift in fee-fimple. And 
fo foraſmuch as by the firſt gift, and by the livery 
of ſeiſin made upon the fame, the donees had au- 
thority by the donor to do waſte; therefore though 
that one of thoſe donees be now dead without iſſue, 
ſo that it is certain that after the death of the other 
the land ſhall revert to the donor; yet the authority 
| that they had by the donor to do waſte continueth as 
Tong as the gift, and the livery of feifin made upon 
the ſame continueth. And I take this to be the 
- Teafon why he ſhall not have in aid, as tenant for 
term of life ſhall, that is to ſay, for thar he cannot 
oNG help of that maxim, whereby it is ordained that 
a tenant for term of life ſhall have in aid: for he 
.,canngt fay but that he took a greater eſtate by the 
very of ſeiſin that was made to him, which yet con- 
tinueth, than for term of life: and ſo I think him 
Not bound to make any reſtitution to him in the re- 
+ yerfion in this-caſe for the waſte, _ 
Is thy mind only to prove that this tenant 
5 not bound to make reſtitution to him in the re- 
verſion for the waſte? Or that thou thinkeſt that he 
"May with clear conſcience do all manner of waſte? 
1 Neud. T intend to prove no more but that he iz 
- Bo hound to make reſtitution to him in the re- 


Te - 72 Then L will right well agree to thine opi⸗ 
- * for che reaſon that thou haſt made; but if th nk 
mi 


306 DIALOGUE u. 


mind had been to have proved that he might with 
clear conſcience have done all manner of waſte; I 
would have thought the contrary thereto, and that 
the tenant in fee-fimple may not do all manner of 
waſte and deſtruction with conſcience, as to pull 
down, houſes, and make paſtures of cities and towns, 
or to do ſuch other acts which be againſt the com- 
monwealth. And therefore ſome will ſay, that te- 
nant in fee-ſimple may not with conſcience deſtroy 
his woods and coal-pits, whereby a whole country 
for their money have had fuel; and yet though he 
do fo, be is not bound by e Soak to make reſti- 
tution to no perſon in certain. But now I 
thee, ere thou proceed to the ſecond caſe, that thou 
wilt ſomewhat ſhew me what thou meaneſt, when 
thou ſayeſt, at the Common law it was thus or 
thus. I underſtand not fully what thou meaneſt 1905 
that term, at the Common law. 
Stud. I ſhall with ee thew thee what 1 
mean W By | 


9 W hat i is. meant. as term, ks it is' ſoia 
thus it was at the Common law. 1 to 


HE Common law is taken. three manner ef 
ways. Firſt, it is taken as the law of this 
realm of England, diſſevered from all other laws. 
And under this manner taken it is oftentimes argu- 
ed in the laws of England, what matters ought of 
right to be determined by the Common law, and 
what by the admiral's court, or by the ſpiritual 
court: and alſo if an obligation bear date out of 
the realm, as in Spain, France, or ſuch other, it is 
faid in the law, and truth it is, that they be not 
n at the Common law. Secondly, ; the Com- 
1 mon 
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mon law is taken as the king's courts, of his Bench, 
or of the Common Place: and it is ſo taken when a 

lea is removed out of antient demeſne, for that the 
Landi is frank · fee, and pleadable at the Common law, 
that is to ſay, in the king?s court, and not in antient 
demeſne. And under this manner taken, it is often- 
times pleaded alſo in baſe courts, as in Courts- 
Barons, the County, and the court of Piepowders, 
and ſuch other, this matter or that, Sc. ought not 
to be determined in that court, but at the Common 
law, that is to ſay, in the king's courts, &c. 7. bird- 
hy, by the Common law is underſtood ſuch things as 
were law before ſtatute made in that point that is in 
queſtion; ſo that that point was holden for law by 
the general or particular cuſtoms and maxims of 
the realm, or by the law of reaſon, and the law of 
God, no other law added to them by ftatute, nor 
otherwiſe; as is the caſe before rehearſed in the firſt 
chapter, where it is ſaid, that at the Common law, 
tenant by the courteſy and tenant in dower were 
nifſliable of waſte, that is to ſay, that, before any 

ſtatute of waſte made, they were puniſhable of waſte 
by the grounds and maxims of the law'uſed before 
the ſtatute made in that point. But tenant for term 
of life, ne for term of years, were not puniſhable by 
the ſaid grounds and maxims, till by the ſtatute re- 
medy was given againſt them; and therefore it is 
ſaid, that at the Common law chey were = puniſh- 

able of waſte. 


Docs. I pray thee now proceed + unto o tho ſecond 
queſtion. | 


eee dn 8 
1 The ſecond queſtion of the Audent. 


and F. a man be out! awed, and never had kicks 
"ledge of the ſuit, whether may the king 


take 


e II. 


r be forlcied 
1 Wha othe 5 p they 


l The very reaſon, in, bor, thas: it nol 
cuſtom, and; an old maxim in the law, chat he that 


is outlaxed ſhall forfeit his goods to the king: and 
che cauſe why that maxim began was this: When 
a man had. done 2. treſpaſs to another, or another 
offence _wherefore proceſs of utlawry lay, and he 
that the offence was done to had taken an action 
him according to the law, if he had abſent- 
himſelf, and — — no lands, there had been no re- 
medy againſt him: for, after the law of England, 
no man ſhall be condemned without anſwer, or that 
he * — and will not anſwer, except it he by rea- 
any ſtstute. Therefore, for the puniſhment 
of ſuch offenders as will not appear to make an- 
ſwer, and to be juſtified i in the king's courts, hath 
been uſed, without time of mind, that an attach- 
ment in that caſe ſhould - be directed againſt him 
ne in the King's Bench or the Commen Place : 
if; it were returned (thereupon, that: he had 
tough cee he might be attached, that then 
0 forth a Capias to take his perſon, and af- 
ter an Mias Capias, and then a Pluries : and if it 
were returned upon every of the ſaid Capias, that he 
could not be found, and he appeared not, then 
ſhould an Exigent be directed againſt him, which 
ſhauld have — long a day of return, that five coun- 
ties might be holden before the return thereof, and 
in every of the ſaid five counties the defendant to 
to be ſolemnly called, and if he appeareth not, 
then, for his cont and diſobedience of the 


law,, the coroners to give judgment that he ſhall 
i be utlawed, whereby ho ſhall forfeit. his goods to 
the king, and leeſe divers other advantages i = the 

as 
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; 
law, that needeth not here to be remembered now. . 
And ſo becauſe he was in this caſe called according 
to the law, and appeared not, it ſeemeth that the | 
King hath good title to the goods both in law and | 
[ 


conſcience. 
Dost. If he had knowledge of the ſuit in very 
weed; n ſeemeth the King hath good title in conſei- 


' 
ende, as thou ſayeſt. But if he had no knowledge || 
thereof, it ſeemeth not ſo ; for the default that is | | 

| 


adjudged in him (as appeareth by thine own reaſon) 


i his contumacy and Alobedience of the law, and 
if he were ignorant of the ſuit, then there can be 


AMgned to him no diſobedience, for a diſobedience 
-implieth a knowledge of that he ſhould have obey- 
ed unto. 
Nud. It ſeemeth in this caſe that he ſhould be 
eotripelied to take knowledge of the fuit athis peril : | 
for ſith he hath attempted to offend the law, it ſeem- þ 
ech reaſon that he ſhall be compelled to take heed -* 
(har the law will do. againſt him for it; and not 
only that, but that he ſhould rather offer amends / 
Sor his treſpaſs, than to tarry till he were ſued for it. 
And fo it ſeemetk the i ignorance of the ſuit is of his 
own default, ſpecially fith in the law is ſet ſuch or- Wn! 
der that every man may know, if he will, what ſuit 1 
| 
| 


is taken againſt him, and may ſee the records there- 
of when he will: and ſo it ſeemeth that neither the 
rey nor che law be not bounden to give him no 
knowledge therein. And over this I would ſome- 
What move farther in this matter thus: that though 
that action were untrue, and the defendant not gutl- 
ty, that yet the goods be forfeited to the king, for 
"his not appearance, in law, and alſo in conſcience, 
and that for this cauſe : the King, as ſovereign and 
"head of the law, is bounden of juſtice to grant fach 
Prits, and ſueh proceſſes, as be appointed in the law 
Ws IE perfor that will complain, be his ſurmiſe 


true 
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true or falſe; and thereupon the king (of juſtiee) 
oweth as well to make proceſs to bring the defen- 
dant to anſwer when he is not guilty, as when he is 
guilty: and then when there is a maxim in the law, 
that if a man be outlawed, in ſuch manner as be- 
fore appeareth, that he ſhall forfeit all his goods to 


the king, and maketh no exception whether the 


action be true or untrue, it ſeemeth that the ſaid 
maxim more regardeth the general miniſtration of 


Juſtice, than the particular right of the party; and 


therefore the property by the outlawry, and by the 
ſaid maxim ordained for miniſtration of juſtice, is 
altered, and is given to the king, as before appear- 
eth, and that both in law and in conſcience, as well 
as if the action were true. And then the party that is 
ſo outlawed is driven to ſue for his remedy againſt 
him that hath ſo cauſed him to be outlawed Spa 
an untrue action. 

„Datz. If he have not ſufficient to make recom- 
pence, or die before wenerf can be had, what re- 


medy is had then? 


Stud. I think no remedy: and for a farther de- 
claration in this caſe, and in ſuch other like caſes, 
where the property of goods may be altered with- 
out conſent of the owner, it is to conſider, that the 


proper? of goods is not given to the owners di- 


by the law of reaſon, nor by the law of God, 


bool the law of man, and is ſuffered by the law 
of reaſon, and by the law of God ſo to be; For at- 
the beginning all goods were in-common, but after 


they were brought by the law of man into a certain 
property, ſo that every man might know his own : 
and then when ſuch property is given by the law of 


man, the ſame. law may aſſign ſuch conditions upon 
the property as it liſteth, ſo they be not againft the 
law of God, ne the law of reaſon, and may lawfully 


0 away that i it giveth, and appoint how long the 
Property 
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property ſnall continue. And one condition that 
goeth with every property in this realm, is, If he 
that hath the property be outlawed according to 
ſuch! proceſs as is ordained by the law, that he fhall 
forfeit the property unto the king. And divers 
other caſes there be alſo, whereby property in goods 
ſhall be altered in the law, and the right in lands 
alſo, without aſſent of the owner, whereof I ſhall 


ſhortly touch ſome without ſaying any authority 


therein, for the more ſhortneſs, Firſt, By a ſale in 
open market the property is altered. Alſo goods. 
ſtolen and ſeiſed for the king, or waived, be forfeit, 
unleſs appeal or judgment be ſued. Alſo ſtrays, if 
they be proclaimed, and be not after claimed by the 
owner within the year, be forfeit; and alſo a deo- 
dand is forfeit (to whomſoever the property was 
before, except it belonged to the king) and ſhall be 
diſpoſed for the ſoul of him that was ſlain therewith z 
and a fine with a nonclaim at the Common law was 
a bar, if claim were not made within a year, as it 
is now by ſtatute, if the claim be not made within 
five years. And all theſe forfeitures were ordained 
by the law upon certain conſiderations, which 1 
omit at this time : but certain it is that none of 
them were made upon a better conſideration than 
this forfeiture of utlagary. was. For if no eſpecial 
puniſhment ſhould have been ordained for offenders 
that would abſent themſelves, and not appear when 
they were ſued in the king's courts, many ſuits in 
the king's courts ſhould have been of ſmall effect. 
And ſith this maxim was ordained for the execution 
of juſtice, and as much done therein by the Common 
law. as. policy of man could reaſonably devile, to 
make the party have knowledge of the ſuit, and 
now is added thereto by the ſtatute made the ſixth 
year of H. VIII. that a writ of proclamation ſhall - 
be ſued if the party be dwelling in another ſhire : 
l It 
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it ſeemeth chat ſuch title as is given to the king 
thereby, is good in conſcience, eſpecially ſeeing that 
the king is bound to make progeſs upon the furmiſe 
"of the plaintiff, and may not examine, bur by plca 
of the party, whether the ſurmiſe be true or not. 
But if the party be returned five times called, where 
Indeed he was never called, (as in the ſecond caſe 
of the laſt chapter of the ſaid dialogue in Latin is 
contained) 4 5 the arty — . 
6 od remedy y tion to the king, 1ally i 
fe that made the return be not Cufficient — tl 
-recompence, or die before recovery can be had. 
Doc. Now ſith 1 have heard thine opinion in 
this caſe, whereby it appeareth that many things 
muſt be ſeen, or a full and plain declaration can be 
made in this behalf, and ſeeing alſo that the plain 
anſwer to this caſe ſhall give a great light to divers 
other cafes that may come by ſuch forfeiture: I 
pray thee give me a farther refpite ere that I ſhew 
thee my full opinion therein, and hereafter I ſhall 
right gladly do ir. And therefore I pray thee pro- 
ceed now to ſome other caſe. EG 099 


0s PAS 
I The third queſtion of the fludent, 


Stud. If a ſtranger do waſte in lands that another 
I holdeth for term of life, withour aſſent of 
the tenant for term of life, whether may he in the 

reverſion recover treble damages, and the place waſt- 
ed, againſt the tenant for term of life, according to 
_the ſtatute, in conſcience, as he may by the law, if 
the ſtranger be not ſufficient to make recompence 
Dock. Is the law clear in this caſe, that he in the 
geverlion ſhall recover againſt the tenant for _ 
2 ife, 
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of — Yea verily; and yet if the tenant for term 
of life had been bounden in an obligation in a cer- 
' tain ſum of money, that he ſhould do no waſte; he 
ſhould not forfeit his bond by waſte of a ſtranger. 

And the diverſity is this. It hach been uſed as an 
antient maxim in the law, that tenant by the cour- 


teſy and tenant in dower ſhould take the land 


with this charge, that is to ſay, that they ſhould do 
no waſte themſelves, nor ſuffer none to be done: 
and when an action of waſte was given after againſt 
a tenant for term of life, then he was taken to be in 
the ſame caſe, as to the point of waſte, as tenant by 
the courteſy. and tenant in dower was; that is to ſay, 


that he ſhould do no waſte, nor ſuffer none to be 


done; for there is another maxim in the law of 
En that all caſes like unto other caſes ſhall be 
 Judged/after the ſame law as other caſes be: and 

ſith no reaſon of diverſity can be aſſigned why the 
tenant for term of life, after an action of waſte was 


given againſt him, ſnould have any more favour in 
the law than the tenant by the courteſy or tenant in 


dower ſhould ; therefore he is put under the ſame 
maxim as they be, that is to jus that he ſhall do 
no waſte, ne ſuffer none to be done. And ſo it 
ſeemeth that the law in this caſe doth not conſider 
the ability of the perſon that doth the waſte, whe- 
ther he be able to make recompence for the waſte 
or not, but the aſſent of the ſaid tenants, whereby 
they have wilfully taken upon them the charge o 
ſee that no waſte ſhall be done. 

Do. I have heard that if houſes of theſe tenants 
be deſtroyed with ſudden tempeſt, or with ſtrange 
enemies, that they ſhall not be charged with waſte. 

ſrc Truck! 1 is. * 


"ih N Does. 
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DoF. And 1 think the reaſon is, becauſe they can 


have no recovery over. 

Stud. I take not that fer the reaſon, but that it is 
an old reaſonable maxim in the law, that they 
ſhould: be diſcharged in theſe caſes. Howbeit ſome 
will 15 that in theſe caſes the law of reaſon doth 
diſchaige them: and therefore they ſay, that if a 
ſtatute were made that they ſhould be charged in 
theſe caſes of waſte, that the ſtatute were againſt 
reaſon, and not to be obſerved. But yet neverthe- 
teſs I take it not ſo ; for they might refuſe to take 
fuch eſtate if they would, and if they will take the 
eflate after the law made, it ſeemeth reaſonable that 
they take it with the charge, and with the condition 
that is appointed thereto by the lau, though hurt 
might follow to them afterward thereby. For it is 
oftentimes ſeen in the law, that the la doth ſuffer 
bim to have hurt without help of the law that will 
wilfully run into it of his own act, not compelled 
thereto, and judgeth it his folly ſo to vun into it; 
tor which folly he ſhall alſo. be many times with- 
out remedy in conſcience. As if a man take land 
for term of life, and bindeth himſelf by obligation 
that he ſhall leave the land in as good caſe as he 
found it; it the houſes be after blown down with 

[t, or deſtroyed with ſtrange enemies, as in 

the caſe that thou haſt put before, he ſhall be bound 
to repair them, or elſe he ſhall forfeit his obligation 
in law and conſcience: becauſe it is his own act to 
bind him to it, and. yet the law would not have 
bound him thereto; as thou haſt ſaĩd before. So 
methinketh that the cauſe why the ſaid tenants be 
diſcharged in the law in an action of waſte, when 
the hoùſes be deſtroyed th by ſudden tempeſt; or by 
ſtrapge enemies, is by a ſpecial reaſonable maxim 


in the tes 7 they oy eg dom khe other 
Jobs | mn 


ür 
5 general bond before rehearſed, that is. t \ fay, they 
Fal at bas Con ſee that no waſte fniall be done, 
d not by the law of reaſon : and ſith there i 1s 10 
maxim in this Caſe to help this tenant, ne that h 
cannot be holpen by the law of reaſon, it feerheth 
5 be ſhall be charged in this cafe by his own act 
both in law and confcichce, Whether the ſtranger 
be ble to recomgen 8 or not. 
Dog, I doubt in ale. Whether che maxim 
that thou Feakel of be reafonable or not, rhat is to 
ſay, that tenants by the courteſy, and renants. in 
dower, were bound by the Common law, that the; 
 Hould do no waſtethemfelves, and over that at the 
eril to, ſee that. na, waſte mould be done by none 
ther. For that law ſeemeth not reaſonable char 
bindeth a man to an impoffibility: and it is Tape 
fible. to prevent that no waſte mall be done 
ſtrangers; for it may be ſuddenly done in 8 
fight, that the tenants can have no notice of, or, oy 
great power, that they be not able to reſift 
therefore me thinketh they ought. nor to be hang ed 
in thoſe caſes for the waſte without they may hav 
good: ma Fake ; and then percaſe the ſaid maxim 
Pere fufferable, and elſe merhinketh it i is a maxim 
againic | reaſon. 

Stud. As 1 have ſald before, no man halte com. 
pelle to take the bond upon him, but he that will 
take the land; and if he il take the land, it is 
_ reaſon he take the charge, as the law hath appoint- 

eck it; and then if any hurt grow to him thereby, it 
1s throog h his own act, and his own aſſent, for he 
n ht. . refuſed the leaſe if he would. 
0. Though a man may refuſe to take eftate 
2 or, term of life, of for term of years, and a woman 
may refuſe. to Take her dowet ; yet tenant” by the 
. courteſy cannot refuſe to take his eſtate, for imme- 
1 after the death of his wife the poſſeſſion 
my 12 Aahbideth 
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abideth ſtill in him by the act of the law, without 
entry : and then I put the caſe, t that after the death 
of his wife he would waive the po eſſion, and after 
waſte were done by a er, whether * 
thou that he ſhould anſwer to the waſte ? | 

Stud. I think he ſhould' by the law. 

Dos. And how ſtandeth that with reaſon, keing 
| there is no default in him: 

Stud. It was his default, and at his own peil chat 
he would marry an inheritrix, whereupon ſuch dan- 

er might follow. 

Dall. I put the caſe that he were within "Pp 
the e or that the land defceniied tohis wife 
after he married he. 

Stud, There thou moveſt a farther doubs Dun 
the firſt queſtion is: and though it were as: thou 
ſayeſt, yet {boa eanſt not ſay but that there is as 
at default in him, as in him in the reverſion; 'S 
and that there is as great reaſon why he ſhould be 
charged with the waſte, as that he in the reverſion 
ſhould be diſherited, and have no manner of reme- 
dy, ne yet no pom 'of the land, as the other hath, 
And though the ſaid maxim may be thought very 
ſtrait to the ſaid tenants ; yet it is to be favonred as 
. much as may be reaſonably, becauſe it helpeth much 

the commonwealth ; for it - hurteth the common- 
wealth greatly when woods and houſes be deſtroyed ; 
an if they ſhould anſwer for no waſte, but for wafte 
| wr by themſelves, there might be waſtes done by 

ers by commandment or affent, in ſuch co- 
. le manner, that they in the reverſion ſhould 
neber have proof of their aſſent. 
Doe. I am content thine opinion ſtand for this 


| fa”. and I 1 ped mee” now e to another one: 
ion, 
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or” The earth queſtion of the dent, IP 


Stud. 1 he that is the very heir. be certified by the 


ordinary, baſtard, and after bring an action g | 
as heir againſt another perſon: whether may any lf 
| 

| 

| 


—— +. - 


— r 
3 ——— — — 


man knowing the truth, be of counſel with the te- 
nant, and plead the ſaid certificate againſt the de-- 
fendant by conſcience or not? 

Dod. Is the law in this caſe, that all other againſt 
whom the defendant hath title ſhall take advantage. 
of this certificate, as well as he at whoſe ſuit he is 
certified baſtard? 

Stud. Yea verily, ad that * two cauſes, where- 
of the one is this. There is an old maxim in the 
law, that a miſchief ſhall be rather ſuffered than an 

inconvenience: and then in this caſe if another writ 
ſhould afterward be ſent to another biſhop in ano- 
ther action, to certify whether he were a baſtard or 
not: peradventure the biſhop would certify that he 
were mulier, that is to ſay, lawfully begotten, and | 
then he ſhould recover as heir: and ſo he ſhould in | 
one ſelf court be taken as mulier and baſtard. For if 
avoiding of which contrarioſity, the law will ſuffer "tl 
no more writs to go forth in that caſe, and ſuffereth. 1 
alſo all men to take advantage of the certificate, a- 3 
ther than to ſuffer ſuch a contradiction in the court, 
which in the law is called an inconvenience. - And 
the other cauſe is, becauſe this certificate of the bis 
ſhop is the higheſt trial that is in the law in this 
behalf: but this is not underſtood but where baſtardy 


is laid in one that is party to the writ; for if baſtardy S 
be laid in one that is a ſtranger to the-writ, as if 

vouchee pray in aid for ſuch other, then that baſtardy 

r. 4; tried by twelve men, by which trial he in 
AH = AJ 3 whom. 
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ba he is not Privy. to the rial, pd may have | 
no attaint; but he that is party to the iſſue may 
have attaint, and therefore he ſhall be concluded, 
and none other but he. And foraſmuch as the ſaid 
maxim was ordained to eſchew an neee | 
(as before appeareth) it ſeemeth that every m 
learned may with conſeience plead the ſaid certift 
cate for avoiding thereof, and give counſel therein 
to the party according unto the law, or elſe the ſaid 
inconvenience muſt needs follow. But yet never- 
theleſs I do not mean thereby, that the party may 
after, when he hath barred the demandant by the 
faid certificate, retain the land in conſcience by rea- 
ſon of the ſaid certificate: for though there be no 
aw 0 compel him to reſtore it, yet I think well 
that he in conſcience is bound to reſtore it, if he 
knew that the demandant is the very true heir, 
whereof I have put divers caſes like in the ſeven- 
teenth chapter of our firſt dialogue in Latin. But 
my intent is, that a man learned in the law, in this 
caſe, and other like, may with conſcience give hig 
_ counſel according to the law, in avoiding of ſuch 
things as the las. thinketh Wald for a reaſonable 
ecuuſe be eſchewed. 
Dock. Though he — doth not kim whether 
he be a baſtard or not may give his counſel, and 
allÞ. plead the ſaid certificate; yet I think that he 
that — know himſelf to be the very true heir 
may not plead it: and that is for two cauſes, where- 
of che one is this: Every man is bound by the law 
gf reaſon to do as he would be done to: but I think 
that if he that pleadeth that certificate were in like 
caſe, he would think that no man, knowing the 
certificate to be untrue; might with conſcience plead 
it againſt him, wherefore no more may he plead it 
6 -agamit none other. ** n cauſe is this 3 Al- 


e | | though 
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though the certificate be pleaded, yet is the tenant WM: 
| bounden i in conſcience to make reſtitution thereof, 14 
as thou haſt ſaid thyſelf; and then in caſe that he 
vin not make reſtitution, then he that pleadeth | 
the plea ſhould run thereby in like offence, for he I ' 
| hath holpen'to ſet the other man in ſuch a liberty, 1 
that he may chuſe whether be will reſtore the land 1 
or not; and ſo he ſhould put himfelf to jeopardy 4 
of another man's conſcience. And it is written, | | 
Fecl. 3. Qui amat periculum Peribit in illo, that is, | 
He that wilfully will put himſelf in jeopardy to oſ- | 
fend, fhall periſh therein. And therefore it is the 
ſiureſt way, to eſchew perils, for him that kno 
that he is heir, not to plead it. And as for the in- 
convetnence that thou ſayeſt muſt needs follow, but 
the certificate be pleaded; as to that it may be an- 
ſwered, that it may be pleaded by ſome other that 
knoweth not that he is very heir: and if the caſe be 
ſo far put, that there is none other learned there but 
he, then methinketh that he ſhall rather ſuffer. the 
ſaid inconvenience, than to hurt his own conſcience: 
for al way charity beginneth at himfelf, and ſo every 
man ought to ſuffer all other offences rather than 
© himſelf would offend, And now that thou khow- 


eſt mine opinion in this els, I pray thee procted © 
ander N i 
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4 T, be fifth queſtion of the fudent. 

225 7 7 HETHER may a man b canſei- 
Vence be of counſel with the plaintiff 
in an action at the Common law, knowing that the 
- defendant hath ſufficient matter in conſcience where- 
dy he· may be diſcharged by a ſuhpænua in the Chan- 
ery, which he cannot plead at the Common law, or 
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Beck. I pray ther put à caſs thereof in certain, 
fot elde theq —— very generaly7 k 
Suu. Twill put the ſame caſe thas/thou- -putteſt 
in our firſt dialogue in Latin, the tenth chapter, 
that is to ſay, If a man bound in an obligation pay 
the money, and taketh no acquittance; ſo that by 
= Common law he ſhall be compelled to pay the 
again, for ſuch conſideration as appeareth in 
— fifteenth "chapter of the ſaid dialogue, where it 
is ſhewed evidently how the law in that caſe is made 
K good reaſonable ground, much neceſſary for 
all the people, howbeit that a man may ſometime, 
through his own default, take hurt thereby ; ; rein | 
I Pray thee ſhew me thine opinion. 
Dad. This caſe ſeemeth to be like ta the rate 
thts thou haſt next before this, and that he that 
knoweth the payment to be made doth not as he 
would be done to, if he gave counſel that an ben. 
ſhould be taken to have it payed ag : 
Stud. If he be ſworn to give cunſel according 
to the law, as ſerjeants at the law be, it ſeemeth he 
is bound to give counſel according to the law, for 
elſe he ſhould not perform his oath.” | 
Dod. In theſe words (according tothe fm )is i a 
ſtood the law of God, and the law of reaſon, as well 


as the law and cuſtoms of the realm: for as thou 


haſt faid thyſelf, in our firſt dialogue in Latin, that 
the law of God, and the law of reaſon, be two ſpe- 
_ cial grounds of the laws of England, wherefore (as 
methinketh) he may give no counſel (ſaving his oath) 
neither againſt the law of God, nor the law of rea- 
fon. And certain it is, that this article, that'is to 
ſay, that a man ſhall do as he would be done to, is 
grounded upon both the ſaid laws. And firſt that 
it is b And k upon the law of reaſon, it is evident 

of itſelf. And in the ſixth chapter of St. Lule it is 
| as, 2 prout — ut faviant vobis homines, Y vos 
acite 


ena drr 121 


facite Mis. familiter 3 that is to ſay, All that other 
men ſhould do to you, do you to them: and ſo it 


is grounded upon the law of God. Wherefore if 
he ſhould give counſel againſt the defendant in a 


caſe, he ſhould do againſt both the ſaid laws. 
Stad. If the defendant had no other remedy. but, 
the Common law, I would agree well it were as thou 


ſayeſt, but in this caſe he may have good remedy. 


by a ſulpæna: and this is the way that ſhall induce. 
_ direfly co his ſubpæna, that is to ſay, when it 
ppeareth that the plaintiff ſhall recover by law. 


| Dog. Though the defendant may be diſcharged 
by /ubpæna, yet the bringing in of his proofs there 


will be to the charge of the defendant, and alſo the 
proofs may die or they come in. Alſo there is a 
ground in the law of reaſon, Quod nibil Pofſimus con- 
tra weritatem, (that is) We may do nothing againſt: 
the truth; and ſith he knoweth it is truth that the 
money is paid, he may do nothing againſt the truth; 
and if he ſhould be of counſel with the plaintiff, he 
muſt ſuppoſe and aver that it is the very due debt of 
the plaintiff, and that the defendant with-holdeth it 
from him unlawfully, which he knoweth himſelf to 
de untrue: wherefore he may not with conſcience 
in this caſe be of counſel with the plaintiff, Know- 
ing that the plaintiff is paid already. Wherefore if 
thou be contented with this anſwer, I pray ther 
eed to ſome other queſtion. | r 
Stud. I 1 with en. 


3 H A P. VII. | 
1 The ſixth queſtion of the Pudent... 


A. 8 makath a Sede to the uſe of. him 
1 and of his heirs, and after the feoffor putteth 
1 his beaſts to-manure the ground, and the Ara 

wal taketh 
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talzeth them as damage-ſeaſant, and putteth them 

ar) $19 and the feoffor bringeth an action of treſ. 
2 him for entering into his ground, Se. 


ether may any man, knowing the ſaid uſe, be 
of counſel with the feoffee to avoid the action? 
Doc. May he by the Common law- ayoid that 
aftion, ſeeing that eker ought i if conſcience to 
have the profits? 
Stud. Fes, verily; for as to-the Common 100 the 
whole intereſt is in the feoffee, and if the feoffee 
will break his conſcience, and take the profits, the 
Feoffor hath no remedy by the Common law, but 
ia driven in that caſe to ſue for his remedy by ſub- 
wy for the profits, and to cauſe him to enfeoff him 
ain: and that was ſometime the moſt common 
caſe-where the ſubpexa was ſued, that is to ſay, be- 
fore the ſtatute of R. 3. but fith the ſtatute, the 
feoffor may lawfully make a feoffment. But never- 
theleſs, for. the profits received; the feoffor hath yet 
no remedy but by ſubpæna as he had before the ſaid 
ſtatute. And ſo the ſuppoſal of this action of treſ- 
ps is untrue in every point: as be” dow Common 


22 Though the action be untrue as to the law, 
vyet he that ſueth it ought in conſcience to have that 
he demandeth by the action, that is to ſay, Da- 
mages for his profits; and as it ſeemeth, no man 
may with conſcience give counſel againſt that he 
knoweth conſcience would have done. 
Stud. Though conſcience would he ſhould have 
the profits, yet conſcience will not that for the at- 
taining thereof the feoffor ſhould make an untrue 
ſurmiſe. Therefore againſt the untrue ſurmiſe every 
man may with conſcience give his counſel ; for in 
that doing he reſiſteth not the plaintiff to have the 
profits, but he withſtandeth him that he ſhould not 
maintain an untrue: action for the profits. And it 


ſafficerh 


© HAPTER VIL 23 
ſufficeth-nat-in the law, ne yet in conſcience, as me 
ſeemeth, that a man have right to that he ſueth for, 
but that alſo he ſue by a juſt means, and that he 
have hoth good right, and alſo a good and à nue 
conveyanee to come to his right. For if a man 
have à right to lands as heir to his father, and he 
will bring an action as heir to his mother, that 
never had right, every man may give counſel a- 
gainſt the action, though he know he have right by 
another means; and ſo, as methinketh, he may do 
in dilatories, hereby the party may take hurt if it 
were not pleaded, though he know the plaintiff 
have right; as if the party or the town be miſ- 
named, or if the degrees in writs.of Entry be miſ- 

taken: but if the party ſhould take no hurt by ad- 

mitting of a dilatory, there he that knoweth that 
che plaintiff hath right, may not plead that dilatory 
with conſcience. As in a Formedon to plead in a- 
batement of the writ, becauſe he hath not made 
hirmſelf heir to him that was the laſt ſeiſed; or in a 
writ of right, for that the demandant had omitted 
one that tended — ne ſuch other. Ne he may 
not aſſent to the caſting of an eſſoin nor protection 
: For him, if he know that the demandant hath right: 
ne he may not vouch for him, except it be that he 


knoweth that the tenant hath a true cauſe of a vou- 


cher and of lien, and that he doth it to bring him 
. thereto... And in like wiſe he may not pray in aid 
for him, unleſs he know the prayee have good cauſe 
of voucher and lien over; or that he knew that the 
_ - Rrayte hath ſomewhat to plead that the tenant may 
gr Plead, as willeinager in the demandant, or ſuch 
£198 1 
Doc. Though the plaiatiff hath bronght. an 
 12&ign that is untrue, and not Mmaintainable in the 
law, yet the defendant doth wrong to the plaintiff 
: the with - holding of the profits as well before the 


action 


ITY 


124 DIAL-OGUE HU. 

action brought, a8 hanging the e and that 
wrong, as it ſeemeth, the counſellor doth maintain, 
and alſo ſneweth himſelf to favour the 3 in that 
wrong, when be giveth counſel login, e acti 

. Stud. If the plaintiff do take that for a = 
and a maintenance of his wrong, he jud farther 
than the cauſe is given, ſo that the —— ellor do no 
more but give counſel againſt the action: for though 
he give him counſel to withſtand the action for the 
untruth of it, and that he ſhould not confeſs it, and 
to make thereby a fine to the king without cauſe; 
yet it may not ſtand with reaſon that he may give 
counſel to the party to yield the profits. And there- 
fore I think he may in this caſe be of counſel with 
him at the Common law, and be againſt him in 
Chancery, and in either court give his counſel, with- 
out ony contrarioſity or hurt of conſcience. Ap 
upon this ground it is, that a man may with 
conſcience be of counſel with him that hath wo 
by deſcent, or by a diſcontinuance without title, if 
he that hath the right bring not his action according 


to the law, far the oy ge his. . in chat 
behalf. | - | 


CHAP. vin. ee 
4 The ſeventh queſtion of the Pudent. 


Ir a man take diſtreſs for debt upon an oblien 

tion, or upon a contract, or ſuch other . 
that he hath right title to have, but that he ought 
not by the law to diſtrain for it, and nevertheleſs he 
== 2a the ſame diſtreſs in pound till he be paid of 
his duty, what reſtitution is he bound to make in 
this caſe ? Whether ſhall he repay the-money, be- 
cauſe he is come to it by an-unlawful-means, or only 
reſtore the party for the wrongful taking of eee 
a or for et 21 rey you ſnew me. 


Ded. 
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Dod. What is the law in this caſe? " 8; Ws 

Fru. That he that is diſtrained may. bring a ſpe 
cial action of treſpaſs againſt him that diſtrained, 
for chat he took his beaſts wron ngfully, and kept them 
till he made a fine; and there 
the fine in damages, as he ſhall do for the reſidue 
treſpaſs: for the taking of the money by ſuch com- 
pulſion, is taken in the law but as a fine wrongfully 
taken, though it be his duty, to have it, 
Dod. Yet though he may ſo recover, methinketh 
that as to the repayment of the money, he is not 


bound thereto in conſcience, ſo that he take no more 


than of right he ought to have : for though he came 
to-it by unjuſt means, yet when the money is paid 
him, it is, his of right, and he is not bound to repay 
it, unleſs it be recovered as thou ſaid'ſt; and then 
when he hath repayed it, he is, as methinketh, re- 
ſtored to his firſt action. But to the redelivery of 
the beaſts, with ſuch damages and ſuch hurt as he 
hath by the diſtreſs, T ſuppoſe he is bound to make 
recompence of them in conſcience without compul- 
fion or ſuit in the law : for though he might lawfully 
have ſued for his duty in ſuch manner as the law 
hath ordered; yet I agree well that he may not take 
upon him to be his own judge, and to come to his 

duty againſt the order of the law. And therefore 
if any hurt come to the party by the diſorder, he 
is bound to reſtore it. But I would think it were 
the more doubt, if a man took ſuch a diſtreſs for a 


treſpaſs done to him, and keepeth the diſtreſs till 
amends be made for the treſpaſs: for in that caſe 
the damages be not in certain, but be arbitrable 
either by the aſſent of the parties, or by twelve men. 
And it ſeemeth that there is no aſſent of the party 
in this caſe, ſpecially no free aſſent, for that he doth 
is by compulſion, and to have his diſtreſs again, and 
25 ys * is not much to be * in that caſe, 


for 


ore he ſhall Roe af 
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for-all his afſeffing* of hit” that; toole t 
and fo: he Rath made hi his o-. 
that is prohibited in all laws: but in that caſe 
the diſtreſt is taken for debt, he is not Meta A e; 
for the dobt was judged: in certain before the firſt 
Gontract, and © therefore ſome think en diverſity 
berwinr the cafes. 
"Stud. By that de i fometh, that if ke that 
Siftraineth in che firſt” caſe for the debt take any 
thing for his damages, that he is. bound in conſci- 
ence to reſtore it again; for damages be arbitrable, 
and not certain, no more than treſpaſs is; and me 
ſeemetk that both in the caſe of treſpaſs and debt, 
he is bound in conſcience to reſtore that he taketh: 
for, though he ought in right to have like ſum as 
he Teceiverh, yet he ought not to have the money 
that. he receiveth, for he came to the money by an 


unjuſt means 14 wherefore it ſeemeth he e to re- 
ſtore it | 


Dock. Nad if he ſhould be compelled to reflore 
again, ſhould he not yet (for that he received it once) 
; be * of bis kerle aQtivre notwithſtanding the 

y ment 

Stud. J will not at this gene clearly ; 411511 dice chat 
queſtion bur this I will ſay, Thar if any hurt come 
. 10; him' thereby, it is through his e default, for 
that he would do againſt the law: hut nevertheleſs 
a lictle I will ſay to thy queſtion, that, as me feem- 

eth, when he hath repaid'the money, that he is re- 
ſtored to his firſt action. As if a man condemned 
in an action of tre pay the money, a and after 
the defendant reverſe the judgment by a writ of er- 
ror, and Have his money repaid, then the plaintiff i is 
_reſtored to his firſt action. And Reefs if ke that 
in this caſe took the money, reſtore that he took by 

the wrongful diftreſs, or that he ordered'the matter 

ſo liberally that the other murmur not, ne complain | 


* . 2 not 


 *F HAP.T.B AR N. 12 
not at it, me ſeemeth he did very well; to. be ſure in 
conſcience : and therefore I would adviſe every man 
tobe well aware how he diſtraineth in ſuch caſe a- 
gainſt the law. 

85 95%. Thy counſel is good, and 1 note much i in 
this caſe, That the party may have an action 
of treſpaſs againſt him that diſtraineth, ſo that 
= is taken in the law but as a wrong-doer z and 
therefore to pay the money again is the ſure way, 
as thou haſt ſaid before. And I pray thee now 


1 


3 
* 


ſhew me for what a man may e enn. as. 


| CHA P. NR © 55% <4; 
1 Por what things a man may onfall diſtrain. 


Stud. A Man may lawfully diſtrain for a rent-ſer- 


vice, and for all manner of ſervices, as 

PRE fealty, eſcuage, ſuit of court, reliefs; and 
ſuch other, Alſo for a rent reſerved upon a gift! in 

tail, a leaſe for term of life, for years, or at will, if 

he reſerve the reverſion, the feoffor ſhall diſtrain of 

common right, though there be no diſtreſs ſpoken 

of. But in caſe a man make a feoffment, and that 
: fee by indenture, reſerving a rent, he ſhall not di- 
| nn for that rent, unleſs a diſtreſs; be expreſly re- 
ſerved: and if the feoffment be made without a deed 
reſerving a rent, that reſervation is void in law, and 


he ſhall have the rent only in conſcience, and ſhalt 


not diſtrain for it. And like law is where a gift in 
tail, or a leaſe for term of life is made, the remain- 


der. over in fee, reſerving a rent, chat reſervation is 


Wie in the law. - 

Alſo, if a man ſriſed of land tor term, of life 
| granterh away his whole eſtate, reſerving. a rent, that 
lerration 1 is void in the law, without it be by. in- 
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denture; and if it be by indenture, yet -he ſhall not 
diſtrain for the vent; ae — And 
for amerciaments in à leet the lord ſhall diſtrain; 
but for amerclaments in e ſhall not 


" Alſo; 172 eee eee eee 4 
your, reſerving rent payable at the feaſts of he An- 
munciation of our lady, and faint Achael the arch - 
angel; in that caſe he ſhall diſtrain for the rent 
due at our Lach lady, but not for the rent due at 
Mie baelmas, becauſe the term is expired. 

But if a man * make a leaſe ar the feaſt of Chriſmas 
for to endure to the feaſt of Chriſmas next follow- 
ing, that is to ſay, for a year, reſerving a rent at the 

aforeſaid feaſts of the Anmunciation of our lady, and 
Faint Michact the archangel ; there he ſhall diſtrain 
for both the rents as long as the term contin 
chat! is to ſay, till that aforeſaid feaſt of Chi — 
And if a man hath land for term of life of Jobn 
. Note, and maketh a leaſe for term' of years, re- 
' ferving a rent, the rent is behind, and Joby at Noke 
dieth; there he ſhall not dittrain; decauſe his revet- 
Lon! is determined. 

Alſo, if he to whoſe * feoffecs dern ſeiſed ale 
eth a leaſe for, term of years, or for term of life, or 
a gift in tail reſerving a rent; there the reſervation 
is good, and the leſſor ſhall diſtren. | 
And if a townſhip be amerced, and the nighbinurs 
by aſſent aſſeſs a certain ſum 8 inhabitant, 
and agree that if it be not pai by ſuch a day, that 
certain perſons thereto aſſigned ſhall diſtrain; in 
this caſe the diſtreſs is lawful. ' If lord and tenant 
be, and if the tenant do hold of the lord by fealty 
and rent, and the lord doth grant away the fealty, 
reſerving the rent, and the tenant atturneth; in this 
caſe he that was lord may not diſtrain for the rent, 
for it is become a rent · ſeck. But if a W 


oft 
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is l. 60 another, reſerving fealty and certain 
, — , apd after that he granteth away the fealty, re- 
ae the rent and the reverſion to himſelf; in 
this ciſe he ſhall diſtrain for the rent, for. the grant 
mY the —— is void, for the fealty cannot be ſevered 
from the reverſion. Alſo, for heriot- ſervice the lord 
ſhall diſtraia ; and for heriot-cuſtom he ſhall ſeiſe, 
end not diſtrain. Alſo, if rent be aſſigned, to make 
8 partition or alligament of dower legal, he op ſhe 
to whom. the rent is aſſigned may diſtrain. And in 
— theſe caſes aboyeſaid, where a- man may 1 
ay not diſtrain in the night, but for da 
E. that is to ſay, where beaſts do hurt in his 
ground, he may diſtrain in the night. Alſo for 


Waſtes, for reparations, for accompts, for dehts upon 
— or ſuch . no mn may. awful dis 


aw F 
Ci The eighth queſtion of the Pet. 


Fx man d-6trolpalk, and after „ 
tors, and die before any amends made; whether 
be bis executors bound in conſcience to make amends _ 
for the treſpaſs, if they have ſufficient goods: thereto, 
though there be no remedy againſt them by the Jaw 
to compel them to it? 

Do. It is no doubt but they are bound chereto 
in conſcience, before any other deed in charity that 
- they may do for him of their own devotion.” 
Stud. Then would I wit, if the teſtator made le- 
gacies by his will, whether the executors be bound 
to. do: firſt; chat is to ſay, to make amends for the 
treſpaſs, or £0: pay che legacies, in caſe chen have no 
goods-to do-both 2 
Dust. Te pay legacies: for ig chey ſhook; rf 
make-recompence for the treſpaſs, and then have 


. K not 
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not ſufficient to pay the legacies ; they ſhould be 
taken in the law as waſters of their teſtator's goods; 
for they were not compellable by no law to make 


amends for the treſpaſs, becauſe every treſpaſs dieth 
with the perſon; but the legacies they ſhould be 


| compe led by the law ſpiritual to fulfil; and fo they 


ſhould be compelled to pay the legacies of their own - 
goods, and they ſhall not be compelled thereto by 
no law ne conſcience : but if the caſe were, that he 
leave ſufficient goods to do both, then methinketh 
they be bound to do both, and that they be bound to 
make amends for the treſpaſs, before they may do 
any other charitable deed for the teſtator of their 
own mind, as I have ſaid before, except the funeral 


 expences that be neceſſary, which muſt be allowed 


before all other things. 
Stud. And what the proving of the teſtament | N 
Do#. The ordinary may nothing take by conſci- 
ence therefore, if there be not ſufficient goods be- 
ſides for the funerals, to pay the debts, and to make 
reſtitution. And in like wiſe the executors be bound 


to pay debts upon a ſimple contract, before any 


other deed of charity that they may do for the teſta- 
tor of their own devotion, though they thall not be 
compelled thereto by the law. 

Stud. And whether thinkeſt thou that they be 


bound to do firſt, that is to ſay, to make amends 


for the treſpaſs, or to pay the debts _ a omg 


contract? 


Docs. To pay the debts, for chat Is certain, and 


the treſpaſs is arbitrable. 


Stud. Then, for the plainer Gba of this 
matter, and other like, I pray thee ſnew me thy 
mind, by what law it is, that if a man make execu- 
tors, that the executors, if they take upon them, be 


bound to perform the will, and I the. * 
that remain for the ſtator dive 2354-1505 


Doll. 


„„ Hr 131 
Da. I think that it is beſt by the law of reaſon. 

Stud. And methinketh that it ſhould be rather by 
the cuſtom of the realm. 

Dot. In all nden and in all lands, they make 
executors. 

Stud. That feemerh to be rather by a general cus 
ſtom, after that the law and cuſtom of property was 
brought in, than by the law of reaſon: for as long 


as all things were in common, there were no execu- 


tors ne wills, ne they needed not them: and when 


property was after brought in, methinketh that yet 


making of executors, and diſpoſing of goods by will, 
after a man's death, followeth not neceſſarily there- 
n: for it might have been made for a law, that 
a man ſhould have had the property of his goods 
only during his life, and that then, his debts paid, 
all his Goods to have been left to his wife and chil - 
dren, or next of his kin, without any legacies ma- 
king thereof; and ſo it might now be ordained by 
ftature, and the ſtatute good, and not againſt rea- 
ſon. © Wherefore it appeareth that executors have 
no authority by the law of reaſon; but by the law 


of man. „Mad by the old law and cuſtom of the 


realm a an may make executors, and diſpoſe his 
goods by his will, and then his executors ſhall have 
the execution chereof, and his heirs ſhall have no- 
thing, but if any particular cuſtom help: and the 
executors ſhall alſo have the whole poſſeſſion and 
diſpoſition of all his goods and chattels, as well real 
as perſonal, though no word be exprefly ſpoken in 
the will that they ſhall have them: and they ſhall 
have alſo actions to recover all debts due to the te- 
ſtatorꝭ though all debts and legacies of the teſtator 
be paid before, and ſhall have the diſpoſition of 
them to the uſe of the teſtator, and not to their own 
uſo. And ſo methinketh chat the authority ro make 
. N and that they 4 "_ the goods _ 
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the teſtator, is by the cuſtom of chis realm: but then, 

I chi as thou ſa ayeſt, that b. the law of God they 

ſhall = bound to ** the firſt! that ls, to the 1 
proks off the ſoul of their teſtator, where the diſpo- 
ſition thereof is left to their difcretion ; and — 1 
agree. well, is to pay debts upon contracts, and to 
make amends for wrong done by the teſtator, though 
they be not compelled f thereto wy the law and cuſtom 
of the realm, if there be none other debt nor legacy 
that they be bound to pay dy the law: but if two 
x ent. debts be payable b! the law, then which debt 
- Sag do firſt in con ence, Iam ſomewhat in 

t 


0 Let us firſt know what the Common law is 
rein, 
„Stud. The Camazon law i is, Thar if the teſtator 
owe 10“. to two men ſeverally by obligation, or by 
ſuch other manner that an action lieth againſt his 
_ executors thereof by the law, and he leaveth goods 
to pay the one, and not both; that in that caſe he 
that can firſt obtain his judgment againſt the exe- 
cutors, ſhall have execution of the whole, and the 
other ſhall have nothing: but to which of them he 
ſhall in conſcience owe his favour, the Common 
law teacheth not. 
Dos. Therein mult be confilaed the cauſe why 
the debts began, and then he muſt after conſcience 
bear his lawful fayour to him that bath the eleareſt 
cauſe of debt: and if both have like cauſe, then in 
conſcience he muſt bear bis favour where, = moſt 


? - need and greateſt charity. 


Stud. May the executors in chat ca delay that 
| ation that it firſt taken, if it. ſtand not with ſo good 

conſcience to be paid as another debt whereof no 
action is brought, and procure that an action may 
ee thereof, as then to —_— that 1892 — 
Nn » 15 — S £5 5 at 
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that he way ts have execution, and then the wm | 


tors to be iſcharged againſt the other? 


Dock. Why may he not in that caſe pay the other | 


without > = Tk ſo be diſcharged in the law a- 
gainſt the firſt? 


Stud. No verily, for aſter an action is taken, the 


executor may not miniſter the goods fo, but that he 
leave fo much as ſhall pay the debt whereof fic 
action is taken : and if he 42 he ſhall pay it of 
his own: goods, except another recover and 


. againſt him hanging that action, and t 1 
W 


ithout covin. 

Do. Then to anſwer to thy queſtion, I thiok, 
that by delays that be lawful, as by eſſoin, impar- 
lance, or by dilatory plea in abatement of the writ, 


that is true, he may delay it: but he may plead. go | 


untrue plea to the the other to his duty. But, I 
pray thee, what is the law of legacies, reſtitution, 
and debts upon contracts, that percaſe ought rather 


after charity to be paid than a debt upon an obli- 


zation ? What ma he favour of the execytor do 

; theſe caſes ? * * 
Stud. Nothing: for if they either perform lega- 

cies, make reſtitutions, or pay debts upon contrad 
and keep. not ſufficient to pay debts which they are 
compelled by the law to pay, that ſhall be taken as 
a Deveſtaverunt . bona tęſtatoris, that is to fa ay, that 
they have waſted-the goods of their teſtator ; and 
therefore they ſhall be compelled ro pay the debts 
of their own goods: and fo it is, if they pay a debt 
upon an obligation, whereof the day is yet to come, 
though it be the clearer debt, and that be the more 
charity to have it paid. 


.. Deg. Yer 3 in that caſe, if he * whom the debt is 


dy c owing forbear till after the day of the other 


obligation is paſt, then he may Pay him without 
langer. 


ES :: Stud. 
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Stud. That is true, it there be no action taken 
upon it; and though there be, yet if that action 
may be delayed by Iawful means, as thou haſt ſpoken 
of before, till after the day, and that an action is 
taken upon it, then may the executor confeſs the 
action, and then after judgment he my pay the 
debt without danger of ths a. 

Dots. Is not that confeſſing of 8 action ſo done 
of ſe a covin in the lw 

2 41 Neo verily; for covin is where the aAtion 
is untrue, and not where the executors on a lawful 
fayour.. | 

"Dos; The ordinary, upon the accompit in all the 
caſes before rehearſed, __ _ much what! is beſt 
for the teſtator. 
Stud. But he may not ive them to \accompr a- 
5 che order of the Common 5 0 


O0 Il 


„ 
4. The ninth” queſtion of. the Aude. a | 


AY Man is s indebted-t to another upon a fimple con- 
tract in 200. and he maketh his will, and be- 
queatheth 201. to H. Hart, and dieth, and leaveth 
goods to his executors only to bury him with, and 
to perform the ſaid 4 . and after the ſaid execu- 
tors deliver the good om their teſtator in perform- 
ance of the ſaid. bequeft : whether is he to whom 
the bequeſt is made bound in conſcience to pay the 
ſaid debt upon the kimple contract, to the ld ZH. 
Hart, or not? © 

Dec. Is he not bound desi by the law! 8 | 

Stud. No, verily, © I 
De. And _— thinkeſt chou he is in conſei- 


5 ence P 


" Stud, 
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Stud. I think that he is not bound thereto in con- 
ſcience, for he is neither ordinary, adminiſtrator, not 
executor. And I have not heard that any man is 
bound to pay debts of any man that is deceaſed, but 
he be one of thoſe three. For the goods that the 
teſtator left to the executors were never charged 
with the debt, but the perſon of the teſtator while 
be lived was only charged with the debt, and not 
his goods; and his executors, that repreſent his 
eſtate after his death, having goods thereto of the 
teſtator's, be charged alſo with the debts, and not 
the goods. And therefore if an executor give away 
or fell all the goods of the teſtator, or otherwiſe 
waſte them, he that hath the goods is not charged 
with the debts in law nor conſcience, but the exe- 
cutors ſhall be charged of their own goods. And 
in like wiſe, if Fohn at Noke owe to A. B. 20l. and 
A. B. oweth to C. D. 20l. and after A. B. dieth in- 
teſtate, having none other goods but the ſaid 207. 
which the. ſaid Jobn at Note oweth him; yet the 
faid C. D. ſhall have no remedy againſt the ſaid 
Jobn at Noe, for he ſtandeth not charged to him in 
law nor conſcience. But the ordinary in that caſe 
muſt commit adminiſtration of the goods of the ſaid 
A. B. and the ſaid adminiſtrator muſt levy the mo- 
ney of the ſaid Fobn at Noke, and pay it to the ſaid 
C. D. and the ſaid Jobn at Noke ſhall not pay it him- 
ſelf, becauſe he is not charged therewith to him: 
and no more methinketh in this caſe, that he to 
whom the bequeſt is made, is neither charged to 
him that the money was owing to, in the law or con- 
ſcien ce. WES > | 
Doc. Then ſhew me thy mind, by what law ic 
was grounded, as thou thinkeſt, that executors be 
bound to pay. debts before legacies; whether it is 
by the law: of God, or by the law of reaſon, or by 
the law: of man, as thou thinkeſt ? . 


K 4 : Stig. 
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Stud. I think chat it is both by the law of reaſon 
and by the law of Cd. For reaſon wills that they 
all do firſt chat is beſt for the teſtator, and that is 
to pay debts, that their teſtator is bound to pay, be- 
fore legacies that he is not bound to. And alſo by 
the la of God they are bound to pay the debts firſt: 
for lich they are bound by the law of God to love 
their neighbour, they are bound to do for him that 
ſhall be beſt for him, when they have taken the 
charge thereto, as executors do when they agree to 
take the charge of the will of their teſtator upon 
them; and it is detter for the teſtator that his debts 
be paid, (wherefore his ſoul ſhall ſuffer pain) than 
that his legacies be performed, wherefore he mall 
ſuffer no pain for the performing of them. 

And that is to be — where the legacy 
A made of his own free-will, and not where it is 
made as a fatisfaction of any duty. And after the 
ſaying of St. Gregory, the very true proof of love is 
the deed, But this man is hot in that'caſe, for he 
took never the charge upon him to pay the debts of 
the teſtator, and therefore he is not hound to them 
in law nor conſcience, -as me N 2 but rather 
the executors ſhould have been ware ere they had 
| pay the legacies, ſeeing there were debts to pay. 

Doi, The executors might no otherwiſe have 
done in this caſe, but to pay the legacies: for them 
they" en UNS been compelled by the law to have 

aid, and ſo they could not have 

ar; he 10 16 nber os to have paid the debt up- 
wife reſohocd nta, ona contract, and therefore they 
or "that an ation did well in performing of that 

lies again the ewe- legaey; but he to whom the 
cutor upon ibe aſſump · legacy was made ought not to 
tion impliei in a e have taken them, but ought in 
Pl contra. ceeonſcienee to have ſuffered 

Err © "2A to have gone to the pay- 
hb; ment 
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ment of the debt: And ſith he did not fo, but took 
them where he had no right to them, it ſeemeth that 
vrhen he took them, he took with them the charge 
in conſeienee to pay the debt: for ſith the executors 
were compellable by 7 the law to perform that bequeſt, 
aritnotto pay the debt, therefore when they performed 
that bequeſt, they were diſcharged thereby — him 
that the debt was owing to, in the law and conſcience; 
and then the charge reſted upon him that took the 
goods, where he ought not in conſcience tohave taken 
them: but if it had been a debt upon an obligation, 


or ſuch other debt, whereupon remedy hath been had 


againſt the executors by the law, I there ſuppoſe, 
though that the executors had performed the legacy, 


that yet he to whom the legacy was made and per- 


formed, had not been charged in conſcience to th 
payment of the deht, for the executors ſtood ſtill 


charged thereto of their own goods; and he to whom 


the bequeſt was made was only bound in conſcience 

to repay that he received to the executors, becauſe 

de had no right de hans reanivod it, for vgainft the 
EXCTULOrS he had no right thereto, 


ud. Then it ſeemeth in this 2 that in Ike 


wiſe he to whom the bequeſt was made ſhould: 


that he received to the mern bart, and then they to 
Pay it rather than he. 


[i Do: The executors have no farther medling 


with it, as this caſe is: for when they performed the 


bequeſt, they. were diſcharged 
in law and conſcience: and 


ſt both the other 
he to whom the 


bequeſt was made ſtood not in this caſe charged to 


the executors; for againſt them he had good title by 
the law: and ſo thischarge ſtandeth only againſt him 
that the debt is owing to. And the ſame law, that 
is in this caſe upon a debt upon a contract, * the 
deſtator hac done a treſpaſs whereupon-he ought to 


„„ - 5 — 20 — — — ag: 
* _——_ 2 =o 2" SY 


1 ns reſtitution, that is to ſay, chat he to _ | 


_- —  — — —_ n 
n 2 


. — gay; >. m- 


138 D. IA LOG UE II. 
cke bequeſt is made, is bound to make the amends 
for the treſpaſs: for it ſhould be no diſcharge to him 
to pay it again to the executors without they paid it 
over, and it were uncertain to him whether they 
mould · pay ĩt or not. And therefore to be out of 
il, it is neceſſary that he pay it himſelf, and then 
he is on Fm th againſt. all men. 


You :C: H FY Mn is ao 
= The tenth queſtion of the Audent. 


* Man riſes of certain land in his demeſne as of 

fee, hath iflue two ſons; and died ſeiſed, after 
whoſe death a ſtranger abateth, and taketh the pro- 
fits; and after the eldeſt ſon dieth without iſſue, and 
his brother bringeth- an Afiſe: of Mortdanceſtor as ſon 
and heir to his father not making mention of his 
brother, and recovereth the Lal with damages 
from the death of his father, as he : may well 
by the law: whether in this caſe is the younger bro- 
ther bound in conſojence to pay to the executors of 
the eldeſt brother the value of the profits of the ſaid 
land Reg the os pee in et _, 
1 8 i (ES One; #01. 

Dol. What! is thins-opinion tharpin 2 | 
Stud. That like as the ſaid profits * ed of 
eight” to the eldeſt brotheriin his life, and that he had 
full authority to have releaſed as well the right of 
the ſaid land as of the ſaid profits, which releaſe 
ſhould have been a clear bar: to the younger brother 
For ever; that the right of the ſaid damages, which 
be in the law but a — belong to his executors, 
and not to the heir: for no manner of chattel, nei- 
ther real nor perſonal, \ſhall not after the lav of the 
realm deſcend unto the hei. 

Do. Thou ſaideſt in the * e that it 
10 not 1 the Jaw of reaſon, that a man ſhall make 
WA: exeeutors, 


f 
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executors; and diſpoſe of his goods by his will, and 
that the executors ſhall have the 8040 to diſpoſe, 
but by tlie law of man; and if it be left to the de- 
termination of the law of man, that in ſuch caſes as 
the law giveth ſuch chattels unto the executors, they 
Mall have good right unto them, and in ſuch caſes 
as the law taketh ſuch chattels from them, they been 
rightfully taken from them: and therefore it is 
thought by many, that if a man ſue a writ of Right 
of Ward of a ward, that he hath by his own fee, and 
dieth hanging the writ, and his heir ſue a re-ſum- 
mons, according to the ſtatute of Męſtminſter 2. and 
recovereth; that in that caſe the heir ſhall enjoy the 
wardſhip againſt rhe executors, and yet it is; but a 
chattel. And they take the reaſon to be, becauſe 
of the ſaid ſtatute. And fo it might be ordained 
by ſtatute, that all wards ſhall go to the heirs, and 
not to the executors. Right ſo in this caſe, fith the 
law. is fuch, that the younger brother ſnall in this 
caſe have an Aſſſe of Mortdaunceſtor as heir to his fa- 
ther, not making any mention of his elder brother, 
and recover damages as well in the time of his bro- 
ther as in his own time; it appeareth that the law 
giveth the right of theſe damages to the heir, and 
therefore no recompence ought to be made to the 
executors, as me ſeemeth. And it is not like to- a 
writ of Aiel, where, as I have learned in Latin, (ſich 
ou cfirſt dialogue) the demandant ſhall recover da- 
mages only from! the death of his father, if he over- 
live the Aiel : and the cauſe is, for that the deman- 
dant, though his Aiel overlived his father, muſt of 
- neceſſity make his ' conveyance by his father, and 
' muſt make himſelf-fon and heir to his father, and 
couſin and heir to his Aiel : and therefore in that 
caſe, if the father overlived the Aiel, the abator were 
bounden in conſcience to reſtore to the executors of 
dhe father the profits run in his time (for no law 


taketh 


, 


Tab WE AL O a b . 
E frotn him); bot otherwiſe it is in this caſe 


Stud. If the younger brother in this cok had en- 
antes into the land without taking any Aſiſe of Mor:- 
dawnceftor, as he might if he would, to whom were 
the abator then bounden to make reſtitution for thoſe 
rn as thou thinkeſt? 

Dodd. To the executors of the eldeft Aer : for 
in that caſe there is no law that taketh them from 
them, and therefore the general ground, which is 
that all chattels ſhall go to the executors, holdeth 
in that caſe: but in 122 caſe that ground is broken 
and holdeth not, for the reaſon that I have made be- 
fore; For commonly there is no general ground in 
ahe law ſo ſure, bur! it failch in uy EA caſe, 


x} 41 


nx. xm. 
© Th eleventh queſtion of the Budene. 


Sid. A Man ſeiſed of land] in ker taketh a wi, 

and after alieneth the land, and dieth, 
2 whoſe death his wife aſketh her dower, and the 
alienee refuſeth to aſlign it unto; her, but after ſhe 
aſketh her dower again, and he alſigneth it unto her: 
whether is the alienee in this caſe bound in conſci- 
ence to give the woman damages for the profits of 
the land after her third part — the death of her 


"huſband; or from the firſt | requeſt of her 2 n or 
Rec the one nor the other. oo | 


Def. What is the law in this caſe ? - 

Stud. By the law the woman fhall recover no "FM 
mages; for at the Common law the demandant in 
A writ of dower ſhould never have recovered. da- 

| but by the ſtatute of Merton it is ordained, 

4 Thar ets the-huſband dieth ſeiſed, that the woman 
l recover damages, which is underſtood the 7 4 

| a ts 
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fits of the land ſth the death of her huſband, and 
ſuch damages as ſhe hath by the forbearing of. it. 
But in this caſe the huſband Tied not ſeiſed, where- 
fore ſhe ſhall recover no damages by the lw. 
Docs. Yet the law is, that immediately after the 
death of her huſband the wife ought of right to have 


her dower, if me alk it; N her huſband die 
not ſeiſed. ry 


Stud. That i is true. 
Doc. And ſith ſhe ought to have her dower from 
the death of her huſband, it ſeemeth that ſhe ought 
in conſcience to have alſo the profits from the death 
of her huſband, though ſhe have no remedy to come 
to them by the law: for methinketh that chis caſe is 
ke to a caſe that thou putteſt in our firſt dialogue in 
Latin, the ſeventeenth chapter, That if a tenant for 
term of life be diſſeiſed and die, and the diſſeiſor 
dieth, and his heir entereth and taketh the profits, 
and after he in the reverſion recovereth the lands a- 
gainſt the heir, as he ought to do by the law, that 
in that caſe he ſhall recover no damages by the law: 
and yet thau didſt agree, that in that. cale the heir 
is bound in conſcience to pay the damages to the de- 
Sa and 2 methi wh in this caſe thas the 


| W Though - thy A to be indowed immedi- 

ately after the death of her huſband, yet ſhe, gan lay 

no default in the feoffee till ſhe demand her dower 
upon the ground, and that the tenant be not there. 
to aſſign it, or if he be there, that he will nat affign 
it: for he that bath the poſſeſſion of land whereuntp 
any woman hath title of dower, hath good authority 
[vs 6c her to take the profits. till ſhe r 


dower; for every woman that demandeth dower 
een of the e ns nd: 
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and therefore although ſhe recover A "BY ſhe 
leaveth the reverſion alway in him againſt whom ſhe 
recoverth, though he be a diſſeiſor, and bringeth 
not the reverſion by her recovery to him that hath 
right, as other tenants for term of life do. And for 
this reaſon it is that the tenant in a writ of dower, 

where the huſband died ſeiſed, if he appear the firſt 
day, may ſay, to excuſe himſelf of damages, that he 
is, and all times hath been ready to yield dower if it 
had been demanded : and fo he ſhall not be received 
to do in a writ of Cofinage, neither in the caſe that 
thou remembereſt above; for in both caſes the te- 
nants be ſuppoſed by the writ to be wrong-doers, 
but it is not ſo in this caſe; and ſo methinketh it is 
clear that the feoffee in this caſe ſhall never be bound 
by law nor conſcience to yield damages for the time 
his paſſed before the requeſt, but for the time after 
the requeſt is greater doubt: howbeit ſome think him 
there not bound to yield damages, becauſe his title 
1s-good, as is ſaid before, and that it is her defaule 
that ſhe brought not her action. 

Do#. As unto the time before the requetT hold 
me content with thine opinion, ſo that he aſſign the 
dower when he is required: but when he refuſetli to 
aſſign it, then I think him bound in conſcience to 
yield damages for both times, though ſhe ſhall none 
recover by the law. And firſt, as for the time after 
the refuſal, it appeareth evidently, that when he de- 
nied to allign her dower he did againſt conſci- 
ence ; for he did not that he ought to have done by 

the law, ne as he would ſhould have been done to 
him; and ſo after the requeſt he holdeth her dower 
from her wrongfully, and ought in conſeience to 
yield damages therefore. And as to the default that 
thou aſſigneſt in her, that ſhe took not her action, 
that forceth little; for” actions need not but where 
00 Party will not do hat he * to do of right; 
os 2 & a 
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and for that he ought of right to have done, and 
did it not, he can take no advantage. And then as 
to the damages before the requeſt, methinketh him 
alſo bounden to pay them; for when he was re- 
uired to aſſign dower, and refuſed, it appeareth 
Sat he never intended to yield dower from the be- 
ginning, and ſo he is a wrong-doer in his own con- 
ſcience. And moreover, if the huſband die ſeiſed, 
the law is ſuch, that if the tenant refuſe ro aſſign 
dower when he is required, wherefore the woman 
bringeth a writ of Dower againſt him, that in that 
caſe the woman ſhall recover damages as well for 
the time before the requeſt as after; and yet he ought 
not in that caſe, after thine opinion, to. have yielded 
any manner of damages, if he had been ready to 
aſſign dower when it was demanded, as ſome think 
here. vos | 5 | 
Stud. The cauſe in the caſe that thou haſt put is, 
for that the ſtatute is general, that the demandant 
ſhall recover damages where the huſband died ſeiſed, 
and that ſtatute hath been alway conſtrued, that 
where the tenant may not ſay: that he is and hath 
been ready alway: to yield dower, Sc. that the de- 
mandznt ſhall recover damages from the death of 
her huſband. But in that caſe there is no law of 
the realm that helpeth for the demandant, neither 
Common law nor ſtatute. And furthermore, though 
it might be proved by his refuſal, that he never in- 
tended from the death of the huſband to aſſign her 
dower; yet that proyeth not but that he had good 
right to take the profits of her third part for the 
time, as well as he had of his on two parts, till re- 
queſt be made, as is aforeſaid: and ſo methinketh 
that, notwithſtanding/the denial, he is not bound to 
yield damages in this caſe, but for the time of the 
requeſt, and not for the time before.. 
Dock. For this time F am content with thy reaſon. 
Yd | CH 
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HAP. XIV. 
I The twelfth queſtion of the ſtudent. 5 


Stud. dees ſeiſed of certain lands, knowing that 
ä another hath good right and title to 
them, levieth a fine with proclamation, to the intent 
he would extinct the right of the other man, and the 
other man maketh no claim within the five years: 
whether may he that levied the fine hold the land in 
conſcience, as he may do by the law ? | 

DoF. By this queſtion it ſeemeth that thou doſt 
agree, that if he that levied the fine had no know- 
ledge of the other man's right, that his right ſhould 
then be extincted by the fine in conſcience. 

Stud. Yes, verily ; for thou didſt ſhew a reaſon- 
able cauſe why it ſhould be ſo, in our firſt dialogue 
4n Zatin, the twenty-fourth chapter, as there appear- 
eth. But if he that levied a fine, and that would 
extinct the right of another, knew that the other 
had more right than he, then I doubt therein: for 
I take thine. opinion in the firſt dialogue to be un- 
derſtood in conſcience, where he that would extinct 

former rights by ſuch a fine by proclamation, know- 
eth not of any former title, but for his more ſurety, 
if any ſuch former right be, taketh the remedy that 
is ordained by the law. n 
Dok. Whether doſt thou mean in this caſe that 
thou putteſt now, that he that hath right knoweth 
of the fine, wilfully letting the five years paſs wich- 
2 _ or that he knoweth not any thing of the 
Stud. I pray thee let me know thine opinion in 
both caſes, and whether thou think that he that hath 
right be barred in either of the ſaid eaſes by conſci- 
ence, as he is by the law, or not? 87 01 5 
r oe. 
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Docs. I will with good- will hereafter ſhew thee 
my mind therein: but at this time I pray thee give 


a little ſparing, and proceed now for this time to 
ſome other queſtion. 


x a hh Bo eo 
4 The thirteenth queſiron of the Jula, 


Stud. 


daughter, which is his heir apparent, the 


auger taketh an huſband, and they have iſſue; 


| the father dieth ſeiſed, and the huſhand as ſoon as 
he heareth of his death goeth toward the land to take 
poſſeſſion, and before he can come there, his wife 


dieth: whether ought he to have the land in con- 


feience for term of his life as tenant by the courteſy, 
becauſe he hath done that in him was, to have had 
pn in his wife's life, ſo that he might have 
tenant by the courteſy according to the law; 
or that 1 ſhall neither have | it by the lay nor con- 
ſcience 

Doc. Is it cletrly holden in the Faw, that he ſhall 
not be tenant by the courteſy in this caſe, becauſe he 
had not- poſſeſſion in deed ? 


Stud. Yea verily, and yet upon a poſſeſſion i in law _ 


a woman ſhall have her dower : but no man ſhall 


be tenant by the courteſy of land without his wife 
have poſſeſſion in deed. 


Dod. A man ſhall be tenant by the courteſy of a 


rent though his wife die before the day of payment, 
and in like wiſe of an advowſon though ſhe die be- 
| 7 the avoidance. 

Sud. That is truth; for the old cuſtom and 
maxim of the law is, that he ſhall: be ſo: but of 


land there is no maxim that ſer veth A but his 


8 5 have — in deed. 


Man ſeiſed of certain lands in fee bath 4 


I. | Dell. 


. . "2 
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Dod. And what is the reaſon that there is ſuch a 
maxim in the law of the rent, and of the advowſon, 
rather than of land, when the huſband doth as much 
as in him is, to have poſſeſſion, and cannot? 

Stud. Some aſſign the reaſon to be, becauſe it is 
impoſſible to have poſſeſſion in deed of the rent, or 
of advowſon, before the day of payment of the rent, 
or before the avoidance of the adyowſon. 

Do#. And fo it impoſſible that he ſhould have 
poſſeſſion in deed of land, if his wife die ſo ſoon 
that he may not by a poſſibility come to the land at- 
ter his father's death, and in her life, as the caſe is. 

Stud. The law is ſuch as I have ſhewed thee be- 
fore: and. I take the very cauſe to be, for that there 
is a-maxim ſerveth for the rent and the advowſon, 
and not for the lands, as I;have ſaid before; and, as 
it is ſaid. in the eighth chapter of our firſt dialogue, 
ir is not alway neceſſary to aſſign a reaſon or conſi- 
deration why the maxims of the law of England were 
frit ordained: and admitted for maxims; but it ſuf- 
ficeth that they have been always taken for law, and 
that they be neither contrary to the law of reaſon, 
nor to the law of God, as this maxim is not; and 

therefore, if the huſband in this caſe be not holpen 

by conſcience, he cannot be holpen by the law. 
Dod. And if the law help him not, conſcience 
cannot help him in this caſe: for conſcience muſt 
always de grounded upon ſome law; and it cannot 
in this caſe be grounded upon the. law of reaſon, 
nor upon the law of God: for it is not directly by 
thoſe laws that a man ſhall be tenant by courteſy, 
but by the cuſtom of the realm; and therefore if the 
cuſtom help him not, he can nothing have in this 
caſe by conſcience; for conſcience never reſiſteth 
che law of man, nor addeth nothing to it, but where 
che law of man is in itſelf directly againſt the law of 
reaſon, or elſe the law of God, and then N it 
can- 


; 
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cannot be called a law, but a corruption; or where 
the general grounds of the law of man work in any 
particular caſe againſt the ſaid laws, as it any do, 
and yet the law good, as it-appeareth in divers 

places in our firſt dialogue in Latin; or elſe where 
there is no law of man provided for him that hath 
right to a thing by the law of reaſon, or by the law 
of God: and then ſometime there is remedy given 
to execute that in conſcience, as by a ſubpana, but 
not in all caſes; for ſometime it ſhall be referred to 
the conſcience of the party, and upon this ground, 
that is to ſay, that when there is no title given by 
the Common law, that there is no title by conſci- 
ence, There be divers other caſes, whereof I ſhall 
put ſome for an example: As if a reverſion be 
granted unto one, but there is no attornment, or if 
a new rent be granted by word without deed ; there 
is no remedy by conſcience, unleſs the ſaid grant? 
were made upon conſideration of money, or ſuch 
ther. And in like wiſe where he that is ſeiſed of 
lands in fee-ſimple maketh a will thereof, that will 
is void in conſcience, becauſe the ground ſerveth not 
for him whereby the conſcience ſhould take effect, 
that is to ſay, the law. And if the tenant make a 
feoffment of the land that he holdeth by priority, 
and itaketh eſtate again, and dieth, (his heir within 
age) the lord of whom the land was firſt holden by 
priority ſhall have no remedy for the body by con- 
ſcience; for the law that firſt was with him, is now 
e him, and therefore conſcience is altered in 
like wiſe as the law altereth. And divers and many 
caſes like be in the law, that were too long to re- 
hearſe now. And thus methinketh, that if the law 
be as thou ſayeſt, the huſband in this caſe hath nei- 
ther right by the law nor conſcience. — 
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J 
¶ The fourteenth queſtion of the fludent. 


Stud, A Rent is granted to a man in fee to per- 


ceive of two acres of land, and after the 


_ grantor. enfeoffeth the grantee of one of the ſaid 


acres :. whether is the whole rent extinct thereby in 
conſcience, as it is in the law? 

Dog. This caſe is ſomewhat uncertain: for it ap- 
peareth not whether the grantor enfeoffed him on 
truſt, or that he gave the acre to him of his mere 
motion to the uſe of the ſaid feoffee; or elſe that 
the feoffment was made upon a bargain: and if it 
were but only a feoffment of truſt, then I think the 
whole rent abideth in conſcience, though it be extinct- 


ed in law. And firſt, That it continusth in that caſe 


in conſcience for the part that the grantee hath to 
the uſe of the grantor, it is evident, for he may take 
the profits of the land, and it is againſt conſcience 
that he ſhould leeſe both. And in like wiſe it abideth 
in conſcience for the acre that remaineth in the hands 
of the grantor, though it be extinct in the law: for 


there was a default in the grantor that he would 


make a feoffment to the grantee, as well as there 
was in the grantee to take it; and it is no conſci- 
ence that of his own default he ſhould take ſo great 
avail, to be diſcharged of the whole rent, ſeeing that 
the feoffment was made to his own uſe. And if the 


feoffment were made upon a bargain, and a contract 


between them, then it is to ſee whether they remem- 


- bered the rent in their bargain, or that they remem- 


bered it not; and if they remembered it in their 
bargain and contract, then conſcience muſt follow 


the bargain: and thus, If they agreed that the gran- 


tee ſhould have the rent after the portion in the other 
7 3 8 acre, 
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are, then by conſcience he ought to have it, though 
it be extincted in the law; and if they agreed that ? 
the whole rent ſhould be extinct, and made their 
price according, then it is extinct in law and con- 
ſcience and if they clearly forgot it, and made no 
mention of it, or, for lack of cunning, took the law. 
to be, that it ſhould continue in the other acre af- 
ter the portion, and made their price according, pon- 

. dering only the value of the acre that was ſold, then 
methinketh it doth continue in conſcience afier the 
portion; and if the feoffment were made to the uſe 
of the grantee, then it ſeemeth the whole rent is ex- 
tinct in law and conſcience. WE | 

Stud. Then take this to be the caſe, that is to ſay, 
thatthe feoffment was made to the uſe of the grantee. 
DoF. What is thine opinion therein? 
Stud. Then the rent ſhould abide in conſcience after 
the portion of the acre remaining in the hands of th 
grantor, notwithſtanding it be extinct in the law. 
Doc. Then ſhew me thine opinion in this that L 
ſhall aſk thee : Of what law is it, that grants of 
rent, and of ſuch other profits out of lands may be 
made, and that they ſhall be good and effectual to 
the grantees ? Whether it be by the law af reaſon, 
or by the law of God, or by the cuſtom and law of 
the realm ? 2 275 vgs 
Stud. I think it is by the law of reaſon : for by 
the. ſame reaſon that a man may give away all his 
lands, he may, as it ſeemeth, give away the profits 
thereof, or grant a rent out of the land, if he will. 
DoF. But then by what law is it that a man may 
give away his lands? I traw by none other law but 
y the cuſtom of the realm; for by ſtatuse all aliena- 
tions and grants of lands may be prohibited; and 
then that reaſon proveth not that grants of the pra- 
firs of land, or of a rent, ſhould be good, becauſe he 
may alien the land, if alienation of land be by cuſs - 


. 
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tom, and not by the law of reaſon, as J ſuppoſe it 
is, whereof I have touched ſomewhat in our firſt 
dialogue in Latin, the nineteenth chapter. And alſo 
if grants ſhould have their effect by the law of rea- 
ſon, then reaſon would they ſhould be good by the 
only word of the grantor, as well as .by his deed; 
and that is not ſo, for without deed the grant of rent 
is void in law; and fo methinketh that grants have 
their effects only by the law of the realm. 

Stud. Admit it be ſo, what meaneſt thou thereby ? 

Docs. I ſhall ſhew thee hereafter, as I ſhall ſhew 
thee the cauſe why I think the rent is extin& in con- 
ſcience as well as in law. And firſt, as I take it, 
the reaſon why it is extinct in the law, is becauſe 
the rent by the firſt grant was going out of both 
acres, and was not going part out of the one acre, 
and part out of the other, but the whole rent was 
going out of both; and then when the grantee of 
his own folly will take eſtate in the one acre, where- 
by that acre be diſcharged, then the other acre alſo 
- muſt be diſcharged, unleſs it ſhould be apportioned; 
and the law will not that any apportionment ſhould 
be in that caſe; but rather infomuch as the party 
hath by his own act difcharged the one acre, the 
law diſcharged alſo the other, rather than to ſuffer 
the other acre to be charged contrary to the form of 
the grant: for this rent beginneth all by the act of 
the party; and, as I have heard, it is called, A ren? 
againſt common right. Wherefore it is not favoured 
in the law, as a rent- ſervice is: and then methink- 
eth, that foraſmuch as it is not grounded by the law 
of reaſon, that grants of rent ſhould be made out of 
land, but by cuſtom and law of the realm, as [ 
have faid before, that ſo in like wiſe it remaineth 
to the law and cuſtom of the realm, to deter- 
mine how long ſuch rents ſhall continue. And when 
the law judgech ſuch rent to be void, I ſuppoſe that 
fo doth conſcience alſo, except the judgment ns 
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law be againſt the law of reaſon, or the law of God, 
as it is not in this caſe, For in this caſe, he that 
taketh the feoffment hath profit by the feoffmenr, and 
knoweth that he hath ſuch a rent out of the land, and 
that this purchaſe: ſhauld extinct it, whereby it ap- 
peareth that he aſſented unto the law, whereto he 
was not compelled, and that is his own act, and his 
own default ſo to do, which ſhall extinct his whole 
rent as well in conſcience as in law. But if he have 
no profit of the land, or be ignorant that he hath 
ſuch a rent out of the land, which is called Ignorance 
of the deed, or if he be 1gnorant that the law would 
extinct his whole rent thereby, which is called Igno- 
rance of the lau, then methinketh it remaineth in 
conſcience after the portion. | 

Stud. Ignorance of the law, or of the deed, help- 
eth not but in few caſes in the law of England. 

Do#. And therefore it muſt be reformed by cor- 
ſcience, that is to ſay, by the law of reaſon. For 
when the general maxims of the law be in any par- 
- ticular caſes againſt the law of reaſon, as this maxim 
ſeemeth to be, becauſe it excepteth not them that be 
ignorant, though it be an ignorance invincible; then 
doth it not agree with the law of reaſon. 

Stud. Methinketh that ignorance in this caſe help- 
eth little. For when a man buyeth any land, or ta- 
keth it of the gift of any other, he taketh it at his 

peril, ſo that if the title be not good, ignorance can- 
not help, for the buyer muſt beware what he buyech: 
and ſo in this caſe, if the taking of an acre ſhould 
extinct the whole rent in conſcience, if he were not 
ignorant, ſo methinketh it ſhould in like wiſe extinc& 
it alſo, though he be ignorant of the law, ar of the 
deed; for every man muſt be compelled to take no- 
rice of his own title, and out of what land his rent 
is going, and fo methinketh ignorance is but little 
0 be conſider ed in this caſe. | | 
ee 1 4 Dec. 
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Doc. If a man buy land, or taketh it of the gift 
of another, it is reaſon that he take it with the peril, 
though he be ignorant that another hath right; for 
it were not ſtanding with reaſon that his ignorance 
ſhould extinct the right of another: but in this caſe 
there is no doubt of the right of the land, but all 
the doubt is how the rent ſhall be ordered in conſci- 
ence, if he that hath the rent take part of the land : 
and therein is great diverſity between him that is ig- 
norant in the law, and him that knoweth the law, 
and knoweth well alſo that he hath a rent out of the 
land, and other. For I put caſe, he aſked counſel 
of the grantor himſelf therein, and he ſaying as he 
thought, told him, that the taking of the one acre ' 
ſhould not extinct the rent but for the portion, and 
ſo he thinking the law to.be, took the other acre of 
his gift: is it not reaſonable in that caſe, that the 
ignorance ſhould fave the rent in conſcience ? 

Stud. Yes, for there the grantor himſelf is party 
to his ignorance, and in manner the cauſe thereof. 

Dei. And methinketh all is one if any other had 


|  ſhewed him ſo, or if he aſked no counſel at all; for 


methinketh it ſufficeth in this caſe that he be igno- 
rant of the law: for why? it is more hard in this 
caſe to prove the rent ſhould be extinct in conſci- 
ence, though he knew it ſhould be extinct in the law. 
than to prove that it continueth in conſcience after 
the portion, if he be ignorant ; and thou thyſelf wert 
of the ſame opinion, as it appeareth in the beginning 
of this preſent chapter. Burt if the opinion were true, 
it would be hard to prove but that the ſaid. general 
maxim were wholly againſt reaſon, and then it were 
void. But I have ſufficiently anſwered thereto, as 
me ſeemeth, and that it is extinct in the law, and al- 
ſo in conſcience, except ignorance help it to be ap- 
|  Portioned. And moreover, foraſmuch as apportion- 
ment is ſuffered in the law, where part of the land 


deſcengerhi 
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deſcendeth to the grantee, becauſe no default can be 
aſſigned in him; ſome think no default can be aſ- 
ſigned in him in conſcience, when he is ignorant of 
the law, or of the deed, though ſuch ignorance 'do 
Rot excuſe in the law of the realm. | 

Stud. Tam content with thy opinion in this behalf 


ACM AF. 2 
J The fifteenth queſtion of the udent. 


' A Man granteth a. rent-charge out of two acres 
A of land, and after the grantor enfeoffeth H. H. 
in one of the ſaid two acres to the uſe of the ſaid 
H. H. and of his heirs, and after the ſaid H. Hart, 
intending to extinct all the rent, cauſeth the ſaid 
acre to be recovered againſt him to his own uſe in a 
writ of Entry in le poſt, in the name of the grantee, 
and of. others, after the common courſe, the grantee 
not knowing of it, and by force of the ſaid recovery 
the other demandants enter, and die living the gran- 
tee, ſo that the grantor is ſeiſed of all by the ſurvivor 
to the uſe of the ſaid H. H. whether is the ſaid rent 

extinct in conſcience in part, or in all, or no part? 
Do#. I am in doubt of the law in this caſe. 
Stud. In what point? | | 
Doc. Whether the whole rent be going out of the 
acre that remaineth in the hands of the grantor, be- 
cauſe the grantee cometh to the land by way of re- 
covery ; or that it ſhall be extinct in law but after 
the portion, becauſe the grantee hath not the acre to 
his own uſe ;z or that the whole rent ſhall be extin& 
in the law? 5 
Stud. The rent cannot be whole going out of the 
acre that the grantor hath: for this recovery is upon 
# feigned tits; and the grantor, becauſe he is 4 
Jett : - | ſitranger 
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ſtranger to it, ſhall be well received to falſify it. 
But if the recovery had been upon a true title, then 
it had been as thou ſayeſt ; if the grantee recover the 
one acre- againſt the grantor upon a true title, the 
grantor ſhall pay the whole rent out of the land that 
remaineth in his hand. And as to the uſe, it maketh 
no matter to tue grantor, as to the law, in whom the 
uſe be; for the poſſeſſion without the uſe extinguiſh- 
eth the whole rent as againſt him, in the law, as well 
as if the poſſeſſion and uſe were both joined together 
in the grantee, | | 
Doc. Then methinketh that the ſaid Henry Hart 
is bound in conſcience to pay the + grantee the rent 
after the portion of that acre that was recovered ; 
for it cannot ſtand with conſcience that he ſhould 
Joſe his rent, and have no profits of the land? 
Stud. Then of whom ſhall he have the other por- 
tion of his rent? 
Do. Is the law clear, that the acre that the gran- 
tor hath ſhall be in this caſe diſcharged in the law? 

Stud, I take the law fo. | | h 

Dost. And what in conſcience ? - 

Stud. As againſt the grantor, methinketh alſo it 
is extinct in conſcience, for the reaſon that thou haſt 
made in the ſixteenth chapter. For it is all one in 
conſcience in this caſe as againſt the grantor, whe- 
ther the recovery were to the uſe of the grantee or 
not, eſpecially ſeeing that the grantor is not privy to 
the recovery : for the unity of poſſeſſion is the cauſe 
of extinguiſhment of the rent againſt the grantor, 
both in law and conſcience, whereſoever the uſe be. 
But if the grantor hath been privy to the cauſe of 
the extinguiſhment, as he was in the caſe that I put 
in the laſt chapter, where the grantor enfeoffed the 
grantee of one of the acres to the uſe of the grantee; 
there it is not extinct in conſcience in that acre that 
remaineth in the hands of the grantor, though it be 

> extincted 
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ended in the law, becauſe he was privy to the ex- 
tinguiſhment himſelf : but he is not in this caſe, and 
therefore it is extinct againſt him in law and conſci- 
ence. And therefore methinketh that the grantee 
ſhall in conſcience have the whole rent of the ſaid 
Henry Hart, that cauſeth the ſaid recovery to be had 
in his name, for in him was all the default. But it 
is to be underſtood, that in all the caſes where it is 
ſaid before in this chapter, or in the chapter next 
before, that the rent is extinct in the law, and not 
in conſcience; that in ſuch caſe all the remedies that 
the party might firſt have had for the rent at the 
Common law by diſtreſs, aſſiſe, or otherwiſe, are de- 
termined, and the party that ought to have the rent 
in conſcience ſhall be driven to ſue for his — by 
Jul pæna. 

Def. I am content with thy conceit in this mat- 
ter for this time. 


HA. xvim. 
<q 7 be Aiteentb gueſtion of the ſtudent. 


Stud. A Villeia | is granted to a man for term of 
life, the villein purchaſeth lands to him 
and to his heirs, the tenant for term of life entereth : 
in this caſe by the law he ſhall enjoy the lands to 
him and to his heirs; whether ſhall he do ſo in like 
wiſe in conſcience ? | 
Docs. Methinketh it firſt good to ſee whether it 
may ſtand with conſcience, that one man may claim 
another to be his villein, and that he may take from 
him his lands and goods, and put his body in pri- 
ſon if he will : it ſeemeth he loveth not his * | 
bour as himſelf that doth ſo to him. 
Stud. That law hath been ſo long uſed in this 
realm, and in other alſo, and hath been admitted ſo 
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long in the laws of this realm, and in divers other 
laws alſo, and hath been affirmed by biſhops, abbots, 
priors, and many other men both ſpiritual and tem- 
poral, which have taken advantage by the ſaid law, 
and have ſeiſed the lands and goods of their villeins 
thereby, and call it their right inheritance ſo to do; 

that I think it not good now to make doubr, ne to 
put it in argument, whether it ſtand with conſcience, 
or not? And therefore I pray thee, admitting the 
law in that behalf to ſtand in conſcience, ſhew me 
thine opinion in the queſtion that I have made. 
Dod. Is the law clear, that he that hath the vil- 
lein but only for term of life, ſhall have the lands 
chat that villein purchaſeth in fee to him and to his 
Heirs ? | bs | 

Stud. Yes verily, I take it ſo. = 

© De. I ſhould have taken the law otherwiſe : for 
if a ſeigniory be granted to a man for term of life, 
and the tenant attourn, and after the land eſcheat, 
and the tenant for term of life entereth, he ſhall have 
there none other eſtate in the land than he had in the 
ſeigniory : and methinketh that it ſhauld be like law 
in this caſe, and that the lord ought to have in the 
land but ſuch eſtate as he hath in the villein. 


Stud. The caſes be not alike : for in the caſe of 


the eſcheat the tenant for term of life of the ſeigniory 
hath the lands in lieu of the ſeigniory, that is to ſay, 
in the place of the ſeigniory, and the ſeigniory is clear- 
ly extinct : but in this caſe he hath not the land in 
Jeu of the villein, for he ſhall have the villein ſtill 
as he had before, but he hath the lands as a profit 
come by means of the villein, which he ſhall have 
n like caſe as the villein had them, that is to ſay, of 
all goods and chattels he ſhall have the whole pro- 
perty, and of a leaſe for term of years he ſhall have 
the whole term, and for term of life he ſhall have the 
ſame eſtate, the lord ſhall have in the villein during 
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the life of the villein, and of land in fee-ſimple, and of 
an eſtate-tail that the villein hath, the lord ſhall have 
the whole fee-ſimple, although he had the villein bur 
only for term of years, fo that he enter or ſeiſe ac- 
cording to the law before the villein alien, or elſe he 
hall have nothing. 

Doc. Verily, and if the- law be fo, I think coals. 
ence followeth the law therein. For admitting that 
a man may with conſcience have another man to be 


his villein, the judgment of the law in this caſe (as 


to determine what eſtate the lord hath in the land by 


his entry) is neither againſt the law of reaſon, nor a- 
inſt the law of God, and therefore conſcience muſt 


low the law of the realm. But I pray thee let me 


make a little digreſſion, to hear thine opinion in an- 
other caſe ſome what pertaining to the queſtion, and 
it is this: If an executor have a villein that his te- 
ſtator had for term of years, and he purchaſeth lands 
in fee, and the executor entereth into the land, what 
eſtate hath he by his entry ? | 

Stud, A fee-ſimple, but that ſhall be to the bchoef 
of the teſtator, and ſhall be an aſſets in his hands. 

Dos. Well then, I am content with thy conceit 


at this time in this cafe, and ] Pray ms proceed to 


another queſtion. 


Stud. Foraſmuch as it —— in this cafe, and 


in ſome other before, that the knowledge of the law 
of England is right neceſſary for the good ordering 


of conſcience; I would hear thine opinion, if a man 


miſtake the law, what danger it is in conſeience for 
the miſtaking of it. 


Doc. I pray thee put fome caſe in certain thereof 
that thou doubteſt in, and I will with good-will ſhew 


thee my mind therein, or elſe it will be ſomewhat 


Jong, or it cannot be plainly declared, and I would 


not be tedious in this willng, 


4 
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| counſel, and alſo to the other party. But if a man 
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0 H AP. XIX. 
1 T he ſooenteenth queſtion of the 2 


Man hath a iii "A term of life, the 
villein purchaſeth lands in fee, as in the 
caſe of the laſt chapter, and the tenant for term of 
life entereth, and after the villein dieth; he in the 


reverſion pretending that the tenant for term of life 


hath nothing in the land but for term of life of the 
villein, afkerh counſel of one that ſheweth him that 


he hath good right to the land, and that he may law- 


Fully enter, and through that counſel he in the re- 
verſion entereth, by reaſon of the which entry great 


mmits and expences follow in the law, to the great 


hurt of both parties: what danger is this to him 
that gave the counſel ? _ 

Def. Whether meaneſt thou that he that gave 
the counſel gave it willingly againſt the law, or that 
he was ignorant of the law? 

Stud. That he was ignorant of the law: for if he 
knew the law, and gave counſel to the contrary, I 
think him bound to reſtitution, both to him againſt 
whom he gave the counſel, and alſo to his client, 
(if he 1 not have ſued but for his counſel) of 
all that they be damnified by it. 

Dotz. Then will I yet farther aſk thee chis que- 
ſtion; whether he of whom he aſked counſel gave 
himſelf to learning, and to have knowledge of the 
law after his capacity? Or that the took upon him 


to give counſel, and took no ſtudy competent to 
have learning? For if he did fo, I think he be 
bounden in conſcience to reſtitution of all the coſts 
and damages that he ſuſtained to whom be gave 


counſel, if he would not have ſued but through his 


that 
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that bath taken ſufficient ſtudy in the law miſtake 
the law in ſome point that is hard to come to the 
knowledge of, he is not bounden to ſuch reſtitu- 
tion, for he hath done chat in him is: but if ſuch 
a man knowing the law give counſel againſt the 


law, he is bound in conſcience to reſtitution of coſts . 


and damages, (as thou haſt ſaid before) and alſo to 

make amends for the untruth. 

Stud. What if he aſk counſel of one that he know. 
eth.is not learned, and he giveth him counſel in this 

caſe to enter, by force whereof he entereth ? - | 

Deg. Then be they both bound in conſcience to 
reſtitution ; that is to ſay, the party, if he be ſuffi- 
cient, and elſe the counſellor, becauſe he aſſented, 
and gave counſel to the wrong. 

Stud. But what is the counſellor in that caſe 
bounden to him that he gave counſel to? 

.Da#. To nothing: for there was as much default 
in him that aſked the counſel as in him that gave 
it ; for he aſked counſel of him that he knew was 

norant :. and in the other was default for the pre- 
tion, that he would take upon him to give 
counſel in that he was ignorant in. 

Stud. But what if he that gave the counſel knew 


not but that he that aſked. it had truſt in him, that 


be could and would give him good counſel, and 
that he aſked counſel for to order well his cater. 


ence, howbeit that the truth was that he could not 


ſo do? 

Dost. Then is he that gave the a bounden 
to offer to the other amends, but yet the other may 
not take it in conſcience. 

Sud. That were ſomewhat perilous; ; for haply 


he would take it, though he have no right to it, 


except the world be well amended. | 
„ n * thou in that amendment ? x” 1 
Stu 
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Stud. I truſt every man will do now in this world 
as they would be done to, ſpeak as they think, re- 
ſtore where they have done wrong, refuſe money if 
they have no right to it, though it be offered them, 
do that they ought to do by conſcience, and though 
that they cannot be compelled to it by no law; and 
that none will give counſel but that they ſhall think 
to be according to conſcience, and if they do, to 
do what they can to reform it, and not to intermit 
themſelves with ſuch matters as they be ignorant in, 
but in ſuch caſes to ſend them that aſk the counſel to 
other that they ſhall think be more cunning than 
theyare. | 
Doc. It were very well if it were as thou haſt 

faid, but, the more pity, it is not alway ſo; and e- 
9 * there is great default in givers of counſel: 
for ſome, for their own lucre and profit, give coun- 
ſel to comfort other to ſue that they know have no 
right, but I truſt there be but few of them; and 
ſome for dread, ſome for favour, ſome for malice, 

and ſome upon conſiderations, and to have as much 
done for them another time to hide the truth. And 
ſome take upon them to give counſel in that they 
be ignorant in, and yet when they know the truth, 
will not withdraw that they have miſdone, for they 
think it ſnould be greatly to their rebuke; and ſuch 
perſons follow not this counfel, that faith, That we 
have unadviſedly done, let us with good advice revoke 
again. Ve 5 5 
_ Stud. And if a man give counſel in this realm 
after as his learning and confcience giveth him, and 
regardeth the laws of the realm, giveth he good 
r N 
Doc. If the law of the realm be not in that caſe 
againſt the law of God, nor againſt the law of rea- 
ſon, he giveth good counſet : for every man is bound 
to follow the law of the country where he is, ſo - . 


SHAFT I 
be not againſt the ſaid laws; and ſo may the caſes 
be, that he may bind himſelf to reſtitution. 


Stud At this time I will no farther trouble thee 
in this queſtion. 


3 CHAT EC 
Te eighteenth queſtion of the fludent. 


J. a man of his meer motion give lands to H. Hart, 

and to his heirs, by indenture, upon a condition, 
that he ſhall yearly at a certain day, pay to John at 
Stile out of the ſame land a certain rent, aad if he = 
not, that then it ſhould be lawful to the faid J. 4 
Stile to enter, Sc. if the rent in this caſe be not king 
ed to F. at Stile, whether may the ſaid John af Stile 
enter into the lands by conſcience, though he may 

not enter by the law? 

Doct. May he not enter in this caſe by the law, 
ſith the words of the indenture be that he ſhall enter ? 

Stud. No verily ; for there is an ancient maxim 
in the law, that no man ſhall take advantage in a 
condition, but he that is party or privy to the con- 
dition; and this man is not party or privy, where- 
fore he ſhall have no advantage of it. 

D:#. Though he can have no advantage of it as 
party, yet becauſe it appeareth evidently that the in- 
tent of the giver was, thar if he were not payed of 
the rent, that he ſhould have the land, it ſeemeth 
that in conſcience he ought to have it, though he 
cannot have it by the law. 

Stud. In many caſes the 1 intent of the party is void 
to all intents, if it be not grounded according to the 
law: and therefore if a man make a leaſe to another 

for term of life, and after of his meer motion he 
confirmeth his eſtate for term of life to remain after 
his death to another, and'to his heirs; in this caſe 
that remainder is void in law and conſcience : for 
I NM by 
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by the law there can no remainder depend upon an 
eſtate, but that the ſame eſtate beginneth at the ſame 
time that the remainder doth; and in this caſe the 
eſtate began before, and the confirmation enlarged 
not his eſtate, nor gave him no new eftate, But if a 
leaſe be made to a man for term of another man's 
life, and after the leſſor only of his meer motion 
confirmeth the land to the leſſee for the term of his 
own life, the remainder over in fee; that is a good 
remainder in the law and conſcience. And ſo me- 
thinketh the intent of the party ſhall not be regard- 
ed in this caſe. 5 | | 
Doc. And in the firſt caſe that thou, haſt put, me- 
thinketh though it paſs not by way of grant of that, 
yet ſhall it paſs as by the way of remainder of the 
. reverſion ; for every deed ſhall be taken moſt ſtrong 
againſt the grantor, and the taking of a deed in this 
caſe is an attornment in itſelf. _ 
Stud. That cannot be, for he in the remainder is 
not party to the deed, and. therefore it cannot be 
taken by the way of grant of the reverſion; for no 
grant can be made but to him that is party to the 
deed, . except it be by way of remainder. And 
therefore if a man make-a leaſe for term of life, and 
after the. leſſor grant to a ſtranger that the , tenant 
for term of life ſhall have the land to him, and to 
his heirs, that grant is void, if it be made only of 
his meer motion without recompence. And in like 
wiſe, if a man make a leaſe for term of life, and af- 
ter grant the reverſion to one for term of life, the 
remainder over in fee, and the tenant atturneth to 
him that hath the eſtate for term of life only, in- 
tending that he only ſhould have advantage of the 
grant; his intent is void, and both ſhall take ad- 
vantage thereof, and the attorument ſhall be taken 
good, according to the grant, And ſo in this caſe, 
though the feoffor intended; that if the rent were 
; not 


CHAPTER RE. 6; 
not payed, that the ſtranger ſhould enter; yet be- 
cauſe the law giveth him no entry in that caſe, that 
intent is void, and the ſame ſtranger ſhall neither 
enter into the land by law nor conſcience. 

Doc. What ſhall then be done with that land, as 
thou thinkeſt, after the condition broken? | 
Stud. I think the feoffor in this caſe may lawfully 
re-enter ; for when the feoffment was made upon 
condition that the feoffee would pay a rent to a 
ſtranger, in thoſe words is concluded in the law, 
that if the rent were not paid to the ſtranger, that 
the feoffor ſhould re-enter: for thoſe words, upon 
condition, imply ſo much in the law, though it be 
not expreſſed. And then when the feoffor went far- 
ther, and ſaid that if the rent were not paid, that 
the ſtranger ſhould enter, thoſe words were void in 
the law ; and ſo the effect of the deed ſtood upon 
the firſt words, whereby the feoffor may re-enter in 
law and conſcience : but if the firſt words had nor 
been conditional, I would have holden it the greater 
doubt. | Sg 
Doc. I pray thee put the caſe thereof in certain 
with ſuch words as be not conditional, that I may 
the better perceive what thou meaneſt therein. 


„„ ͤ CES & ©. ROE | 
¶ The nineteenth queſtion of the ſludent. 
A Man maketh a feoffment by deed indented, 

and by the ſame deed it is agreed, that the 
feoffee ſhall pay to A. B. and to his heirs, a certain 

rent yearly at certain days, and that if he pay not 
the rent, then it is agreed that A. B. or his heirs, 
ſhall enter into the land; and after the feoffee pay- 
eth not the rent: then the queſtion is, who ought 
in conſcience to have this land and rent: 
Doc. Ere we argue what conſcience will, let us 
know firſt what the law will therein. 
ka NM 2 Stu. 
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Stud. I think that by the law neither the feoffor 
ne yet the ſaid A. B. ſhall ever enter into the land 
in this caſe for non- payment of the rent, for there is 
nore-entry in this caſe given tothe feoffor for not pay- 
ment of the rent, as there is in the caſe next betore, 
and the entry that is given to the ſaid A. B. for not 
payment thereof is void in the law, becauſe he is e- 
ſtrange to the deed, as it appeareth alſo in the next 
chapter before. And therefore methinketh that the 
greateſt doubt in this caſe is, to ſee to what uſe this 
feoffment ſhall be taken. 1 

Doct. There appeareth in this caſe, as thou haſt 
put it, no conſideration ne recompence given to the 
teoffor, whereupon any uſe may be derived: and if 
the caſe be ſo indeed, and the feoffor declared never 
his mind therein, to what uſe ſhall it then be taken? 
Stud. I think it ſhall be taken to be to the ule of 
the feoffee, as long as he payeth the rent: for there 

is no reaſon why the feolfee ſhould be buſied with 
payment of the rent, having nothing for his labour : 
ne it may not conveniently be taken that the intent 
of the feoffor was ſo, except he expreſſed it; and 
then it muſt be taken that he intended to recom- 
pence the feoffee for the buſineſs that he ſhould have 
in the payment over, and by the words following 
his intent appeareth to be ſo, as methinketh; for if 
the rent were not payed, he would that A. B. ſhould 
enter, and fo it ſeemeth he intended not to have any 
-uſe himſelf. And thus, me ſeemeth, this caſe ſhould 
vary from the common caſe of uſes ; that is to ſay, 
if a man ſeiſed of land make a feoffment thereof, and 
it appeareth not to what uſe the feoffment was made, 
ne it is not upon any bargain or other recompence, 
then it ſhall be taken to be-to the uſe of the feoffor ; 
except the contrary can be proved by ſome bargain, 
or other like : or that his intent at the time of the 
delivery of ſeiſin was expreſſed that it ſhould be to 
the uſe of the feoffee, or of ſome other; and * 

a 
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ſhall go according to his intent : but in this caſe 
methinketh it ſhall be taken that his intent was, that 
it ſhould firſt be to the uſe of the feoffee, for the 
cauſe before rehearſed, except the contrary can be 

roved; and ſo that knowledge of the intent of the 
Koffer i is the greateſt certainty for knowledge of the 
uſe in this caſe, as me ſee meth. But when the feoffor 
goeth farther, and faith, That if the rent be not 
paid, that then the ſaid 4. B. ſhould enter into the 
land; then it appeareth that his intent was, that the 
rent ſhould ceaſe, and that A. B. ſhould enter into 
the land: and though he may not by thoſe words 
enter into the land after the rules of the law, and to 
have freehold, yet thoſe words ſeem to be ſufficient 
to prove that the intent of the feoffor was, that he 
ſhould have the uſe of the land: for ſith he had the 
rent to his own uſe, and not to the uſe of the feof- 
for ; ſo it ſeemeth he ſhall have the uſe of the land 
that is aſſigned to him for the payment of the rent. 

Dall. But I am ſomewhat in doubt, whether he 
had the rent to his own uſe: for the intent of the 
feoffor might be, that he ſhould pay the rent for 
him to ſome other, or ſome other uſe might be ap- 
pointed thereof by the feoffor. 

Stud. If ſuch an intent can be proved, then the 
intent muſt be obſerved : but we be in this caſe to 
wit to what uſe it ſhall be taken, if the intent of the 
feoffor cannot be proved; and then methinketh it 
cannot be otherwite taken; but it ſhall be to the uſe 
of him to whom it ſhould be paid. For though it 
be called a rent, yet it is no rent in law, ne in the 
law he ſhall never have remedy for it, thaugh it 
were aſſigned to him, and to his heirs, without con- 
dition, neither by diſtreſs, by aſſiſe, by writ of an- 
nuity, nor otherwiſe; but he ſhall be driven to ſue 
in the Chancery for his remedy : and then when he 
ſueth in the Chancery, he muſt ſurmiſe that he ought 
to have it by conſcience, and that he can have No 
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remedy for it in the law. And then, ſith he hath 
no remedy to come to it but by the way of conſci- 
ence, it ſeemeth it ſhall be taken, that when he hath 
recovered it, that he ought to have it in conſcience, 


and that to his own uſe, without the contrary can 


be proved : and if the contrary can be proved, and 
that the intent of the feoffor was, that he ſhould 
diſpoſe it for him as he ſhould appoint, then hath 
he the rent in uſe to another uſe, and ſo one uſe 
ſhould be depending upon another uſe, which is 
ſeldom ſeen, and ſhall not be intended till it be 
proved: and ſo, ſith no matter is here expreſſed, 
methinketh the rent ſhall be taken to be to the uſe 
of him that it is paid to, and the land in like wiſe 
that is appointed to him for not payment of the ſaid 
rent ſhall be alſo to his uſe : how thinkeſt thou will 
conſcience ſerve therein ? 

Dock. 1 think that as thou takeſt the law now, 
that conſcience (in this caſe) and the law be all one: 
for the law ſearcheth the ſame thing in this caſe, to 
know the «caſe that conſcience doth, that is to ſay, 
the intent of the feoffor. And therefore I would 


. 


move thee farther in one thing. 
Stud. What is that ? 35 

Doc. That ſith the intent of the feoffor ſhall be 
ſo much regarded in this caſe, why it ought not alſo 
to be as much regarded in the caſe that is in the laſt 
chapter next before this, where the words be con- 
ditional, and give the feoffor a title to re- enter. For 
methinketh, that though the feoffor may in that caſe 
re- enter for the condition broken, that yet after this 
entry he ſhall be ſeiſed of the land after his entry to 
the uſe of him to whom the land was aſſigned by 
the ſaid indenture for lack of payment of the rent, 
becauſe the intent of the feoffor ſhall be taken to be 
ſo in that caſe as well as in this. And I pray thee 
let me know thy mind what diverſity thou putteſt 
between them? „ 


Stud. Thou driveſt me now to a narrow diverſity, 
but yet I will anſwer thee therein as well as I can. 

Docs. But firſt, ere thou ſhew me that diverſity, I 
pray thee ſhew me how uſes began, and why ſo much 
land hath been put in uſe in this realm as hath been. 

Stud. I will with good-will ſay as methinketh 
therein, | 
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9 How uſes of land firſt began, and by what 
law ; and the cauſe why ſo much land is put in 


wu SEs were reſerved by a ſecondary concluſion 
of the law of reaſon in this manner : When 
the general cuſtom of property, whereby every man 
knew his own goods from his neighbours, was 
brought in among the people, it folleweth of rea- 
ſon, that ſuch lands and goods as a man had, ought 
not to be taken from him but by his aſſent, or by 
order of a law: and then ſith it be ſo, that every 
man that hath lands hath hereby two things in him, 
that is to ſay, the poſſeſſion of the land, which after 
the law of England is called the frank-tenement, or 
the freehold, and the other is authority to take 
thereby the profits of the land; wherefore it fol- 
loweth, that he that hath land, and intendeth to 
give only the poſſeſſion and freehold thereof to an- 
other, and keep the profits to himſelf, ought in rea- 
ſon and conſcience to have the profits, ſeeing there 
is no law made to prohibit, but that in conſcience 
ſuch reſervation may be made. And ſo when a man 
maketh a feoffment to another, and intendeth that 
he himſelf ſhall take the profits; then the feoffee is 

ſaid ſeiſed to his uſe that fo enfeoffed him, that is to 
tay, to the uſe that he ſnhall have the poſſeſſion and 
freehold thereof, as in the law, to the intent that the 
M 4 - teoifor 
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feoffor ſhall take the profits. And under this man- 
ner, as I ſuppoſe, uſes of land firſt began. 

Des. It ſeemeth that the reſerving of ſuch uſe is 
prohibited by the law: for if a man make a feoff- 
ment, and reſerve the profits, or any part of the pro- 
fit, as the graſs, wood, or ſuch other; that reſerva- 
tion is void in the law: and methinketh it is all one 
to ſay, that the law judgeth ſuch a thing, if it be 
done, to be void, and that the law prohibiteth that 
the thing ſhall not be done. . 

Stud. Truth it is, that ſuch reſervation is void in 
the law, as thou ſayeſt: and that is by reaſon of a 
maxim in the law, that willeth that ſuch reſervation 
of part of the ſame thing ſhall be judged void in the 
Jaw. But yet the law doth not prohibit that no ſuch 
reſervation ſhall be made, but if it be made it judg- 
eth of what effect it ſhall be; that is to ſay, that it 
ſhall be void: and ſo he that maketh ſuch reſer va- 
tion offendeth no law thereby, ne breaketh no law 
thereby, and therefore the reſervation in conſcience 
is good. But if it were prohibit by ſtatute that no 
man ſhould make ſuch a reſervation, ne that no 

feoffment of truſt ſhould be made, but that all the 
feoffments ſhould be to the uſe of him to whom poſ- 
ſeſſion of the land is given; then the reſervation of 
ſuch uſes againſt the ſtatute ſhould be void, becauſe 
it were againſt the law: and yet ſuch a ſtatute ſhould 
not be a ſtatute againſt reaſon, becauſe ſuch uſes 
were firſt grounded and reſerved by the law of rea- 
{on ; but it ſhould prevent the law of reaſon, and 
ſhould put away the conſideration whereupon the 
law of reaſon was grounded before the ſtatute made. 
And then to the other queſtion, that is to ſay, why 
ſo much land hath been put im uſe ? It will be ſome- 
what Jong, and peradventure to ſome tedious, to 

ſhew all the cauſes particularly: but the very cauſe 
Why the-uſe remained to the feoffor, notwithſtand- 
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ing his own feoffment or fine, and ſometime not- 
withſtanding a recovery againſt him, is all upon one 
conſideration after the cauſe and intent of the gift, 
fine or recovery, as is aforefaid. 
Doc. Though reaſon may ſerve that upon a feoff- 
ment a uſe may be reſerved to the feoffor by the in- 
tent of the feoffor againſt the form of his gift, as 
thou haſt ſaid before; yet I marvel much how an 
uſe may be reſerved againſt a fine, that is one of 
the higheſt records that is in the law, and is taken 
in the law of ſo high effect, that it ſhould make an 
end of all ſtrifes; or againſt a recovery, that is or- 
dained in the law for them that be wronged to reco- 
ver their right by. And methinketh, that great in- 
convenience and hurt may follow, when ſuch records 
may ſo lightly be avoided by a ſecret intent or uſe 
of the parties, and by a nude and bare averment and 
matter in deed, and ſpecially ſith ſuch a matter in 
deed may be alledged that is not true, whereby may 
riſe great ſtrife between the parties, and great con- 
fuſion and uncertainty in the law. But, neverthe- 
leſs, ſith our intent is not at this time to treat of that 
matter, I pray thee touch ſhortly ſome of the cauſes, 
why there hath been ſo many perſons put in eſtate 
of lands to the uſe of others as there have been ; 
for, as I hear ſay, few men be ſole ſeiſed of their 
own land. 

Stud. There have been many cauſes thereof, of 
the which ſome be put away by divers ſtatutes, and 
ſome remain yet. Wherefore thou ſhalt underſtand, 
that ſome have put their land in feoffment ſecretly, 

to the intent that they that have right to the land 
ſhould npt know againſt whom to bring their action, 
and that is ſomewhat remedied by divers ſtatutes 
that give actions againſt pernors and takers of 
the profits. And ſometime ſuch feoffments of truſt 
have been made to have maintenance and bearing 
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of their feoffees, vhich peradventure were great lords 
or rulers in the country : and therefore to put away 
ſuch maintenance, treble damages be given by ſta- 
' tute againſt them that make ſuch feoffments for 
maintenance. And ſometime they were made to 
the uſe of mortmain, which might then be made 
without forfeiture, though it were prohibited that 
the freehold might not be given in mortmain : but 
that is put away by the ſtatute of R. 2. And ſome- 
time they were made to defraud the lords of wards 
reliefs, heriots, and of the lands of their villeins : 
but thoſe points be put away by divers ſtatutes made 
in the time of king H. the 7th. Sometime they 
were made to avoid executions upon a ſtatute-ſtaple, 
ſtatute-merchant, and recogniſance: and remedy is 
provided for that, that a man ſhall have execution 
of all ſuch lands as any perſon is ſeiſed of to the uſe 
of him that is ſo bound at the time of execution 
ſued, in the 19th year of H. 7. And yet remain 
feoffments, fines, and recoveries in uſe for man 
other cauſes, in manner as many as there did before 
the ſaid eſtatute. And one cauſe why they be yet 
thus uſed is, to put away tenancy by the courteſy 
and titles of dower. Another cauſe is, for that the 
lands in uſe ſhall not be put in execution upon a 
ſtatute- ſtaple, ftatute-merchant, nor recogniſance, 
but ſuch as be in the hands of the recogniſor at the 
time of the execution ſued. And ſometime lands 
be put in uſe, that they ſnould not be put in execu- 
tion upon a writ of Extendi facias ad valentiam. And 
ſometime ſuch uſes be made that he to whoſe uſe, 
Fc. may declare his will thereon :, and ſometime for 
ſurety of divers covenants in indentures of. marriage 
and other bargains. And theſe two laſt articles be 
the chief and principal cauſe why ſo much land is 
put in uſe. Alſo lands in uſe be not aſſets neither 
in a Formedon, nor in an action of debt _— the 
eir: 
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heir: ne they ſhall not be put in execution by an 
Elegit ſued upon a recovery, as ſome men ſay. And 
theſe be the very chief cauſes, as I now remember, 
why ſo much land ſtandeth in uſe as there doth : 
and all the faid uſes be reſerved by the intent of the 
parties underſtood or agreed between them, and that 
many times directly againſt the words of the feoff- 
ment, fine, or recovery: and that is done by the 
law of reaſon, as is aforeſaid. 

Doti. May not a uſe be aſſigned to a ſtranger as 
well as to be reſerved to the feoffor, if the feoffor ſo 
appointed it upon his feoffment? 

Stud. Ves, as well, and in like wiſe to the feoffee, 
and that upon a free gift, without any bargain or 
recompence, if the feoffor ſo will. 

Do#. What if no feoffment be made, but that a 
man grant to his feoffee, that from henceforth he 

| ſhall ſtand ſeiſed to his own uſe? Is not that uſe 
changed, though there be no recompence ? | 

Stud, I think yes, for there was an uſe in efſe be- 
fore the gift, which he might as lawfully give away, 
as he might the land if he had it in poſſeflion. 

Doc. And what if a man being ſeiſed of land in 

fee, grant to another of his meer motion, without 
bargain or recompence, that he from thenceforth 
ſhall be ſeiſed to the uſe of the other; is not that 
grant good ? | : | 
Stud. I ſuppoſe that it is not good; for, as I take 
the law, a man cannot commence an uſe but by li- 
very of ſeiſin, or upon a bargain, as fame other re- 
compence. | d | 
Doc. I hold me contented with that thou haſt 
ſaid in this chapter for this time; and I pray thee 
ſhew me what diverſity thou putteſt between thoſe 
tpyy caſes that thou haſt before rehearſed in the 20th. 
chapter, and in the 21ſt chapter of this preſent book. 
Stud. I will with good-will, | 
8 | | N CHAT 
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HAF. . 

Te diverſity between two caſes hereafter fol- 
' lowing, whereof one is put in the 20th chapter, 
and the other in the 21ft chapter of this preſent 
Book. | . 


H E firſt caſe of the ſaid two caſes is this. A 
man maketh a feoffment by a deed indented, 
upon a condition that the feoffee ſhall pay certain 
rent yearly to a ſtranger, Cc. and if he pay it not, 
that it ſhall be lawful to the ſtranger to enter into 
the land. In this caſe, I ſaid before in the 20th 
chapter, that the ſtranger might not enter, becauſe 
that he was not privy unto the condition. But I 
faid, that in that caſe the feoffor might lawfully re- 
enter by the firſt words of the indenture, becauſe 
they imply a condition in the law, and that the other 
words, that is to ſay, that the ſtranger ſhould enter, 
be void in law and conſcience. And therefore I ſaid 
farther, that when the feoffor had re-entered, that 
he was ſeiſed of the land to his own uſe, and not to 
the uſe of the ſtranger, though his intent at the ma- 
king of the feoffment were, that the ſtranger, after 
his entry, ſhould have had the land to his own ule, 
if he might have entered by the law. And the cauſe 
why I think that the feoffor was ſeiſed in that caſe 
to his own uſe I ſhall ſhew thee afterward. The ſe- 
cond caſe is this; a man maketh a feoffment in fee, 
and it is agreed upon the feoffment, that the feoffor 
ſhall pay a yearly rent to a ſtranger, and if he pay 
it not, that then the ſtranger ſhall enter into the land. 
In this caſe ſaid, as it appeareth in the ſaid twenty- 
firſt chapter, that if the feoffor paid not the rent, 
that the ſtranger ſhould have the uſe of the land, 
though he may not by the rules of the law enter in- 
to the land. And the diverſity between the caſes 


me- 
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methinketh to be this. In the firſt caſe it appear- 
eth, as I have ſaid before in the ſaid twentieth chap- 
ter, that the feoffor might lawfully re-enter by the 
law for not payment of rent; and then when he en- 
tered according, he by that entry avoided the firſt 
livery of ſeiſin, inſomuch that after the re-entry he 
was ſeiſed of the land of like eſtate as he was before 
the feoffment; and ſo remaineth nothing whereupon 
the ſtranger might gro? d his uſe, but only the bare 
grant or intent of the feoffor, when he gave the land 
| to the feoffee upon condition that he ſhould pay the 
1 rent to the ſtranger, and if not, that it ſnould be law- 
ful to the ſtranger to enter: for the feoffment is a- 
voided by the re-entry of the feoffor, as I have ſaid 
before: and as J ſaid in the laſt chapter, as I ſuppoſe, 
a nude or bare grant of him that is ſeiſed of land is 
not ſufficient to begin an uſe upon. 1 
Dod. A bare grant may change an uſe, as thou 
thyſelf agreed in the laſt chapter: why then may not 
an uſe as well begin upon a bare grant? | 
Stud. When a uſe is in ee, he that hath the uſe 
may of his meer motion give it away, if he will, 
without recompence, as he might the land, if he had 
it in poſſeſſion : but I take it for a ground, that he 
cannot ſo begin an uſe without livery of ſeiſin, or 
upon a recompence or bargain, And that there 18 
ſuch a ground in the law, that it may not ſo begin, 
it appeareth thus. It hath been alway holden for 
law, that if a man make a deed of feoffment to ano- 
ther, and deliver the deed to him as his deed, that 
in this caſe he to whom the deed is delivered hath 
no title ne meddling with the land afore livery of ſei- 
ſin be made to him, but only that he may enter and 
occupy. the land at the will of the feoffor. And there 
is no book ſaith that the feoffee in that caſe is ſeiſed 
thereof, before livery to the uſe of the feoffee. And 
in like wiſe, if a man make a deed of feofiment of 
two 
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two acres of land that lie in-two fhires, intending to 
give them to the feoffee, and maketh livery of ſeiſin 
in the one ſhire, and not in the other ; in this caſe ir 
is commonly holden in books, that the deed is void 
to the acre, where no livery is made, except it lie 
within that view, ſave only that he may enter and 
occupy at will, as is aforeſaid: and there is no book 
that ſaith that the feoffee ſhould have the uſe of the 
other acre ; for if an uſe paſſed thereby, then were 
not the deed void unto all intents; and yet it ap- 
peareth by the words of the deed, that the feoffor 
gave the lands to the feoffee, but for lack of livery 
of ſeiſin the gift was void: and fo methinketh it is 
here, without livery of ſeiſin be made according. 
But in the ſecond caſe of the ſaid two caſes, the 
feoffor may not re-enter for non-payment of the 
rent, and fo the firſt livery of ſeiſin continueth and 
ſtandeth in effect; and thereupon the firſt uſe may 
well begin and take effect in the ſtranger of the land, 
when the rent is not paid unto him according to the 
firſt agreement. And ſo methinketh that in the firſt 
caſe the uſe is determined, becauſe the livery of ſei- 
fin whereupon it commenced is determined; and 
that in the ſecond caſe the uſe of the land taketh ef- 
fect in the ſtranger for not payment of the rent by 
the grant made at the firſt livery, which yet:conti- 
nueth in his effect: and this methinketh is the diver- 
fity between the caſes. 

DoF. Yet, notwithſtanding the reaſon that thou 
haſt made, methinketh that if a njan ſeiſed of lands 
make a gift thereof by a nude promiſe, without any 
livery of ſeiſin or recompence to him made, and 
grant that he ſhall be ſeiſed to his uſe, that though 
the promiſe be void in law, that yet nevertheleſs it 
muſt hold and ſtand good in conſcience, and by the 
law of reaſon, For one rule of the law of reaſon is, 
That we may do nothing againſt the truth : and _ 

the 
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the truth is, that the owner of the ground hath 
granted that he ſhall be ſeiſed to the uſe of the other, 
that grant muſt needs ſtand in effect, or elſe there is 
no truth in the grantor, | 

Stud. It is not againſt the truth of the grantor in 
this caſe, though by the grant he be not ſeiſed to 
the uſe of the other; but it proveth that he hath 
granted that the law will not warrant him to grant, 
wherefore his grant is void, But if the grantor had 
gone farther and ſaid, That he would alſo ſuffer the 
Other to take the profits of the lands without lett or 
other interruption, or that he would make him eſtate 
in the land when he ſhould be required : then I think 
in thoſe caſes he were bound in conſcience, by that 
rule of the law of reaſon that thou haſt remembered, 
to perform them, if he intend to be bounden by his 
promiſe; for elſe he ſnould go againſt his own truth, 
and againſt his own promiſe. But yet it ſhall make 
no uſe in that caſe, nor he to whom the promiſe is 
made ſhall have no action in the law upon that pro- 
miſe, though it be not performed ; for it is called in 
the law a Nude, or naked promiſe. And thus, me- 
thinketh, that in the firſt caſe of the ſaid two caſes, 
the grant is now avoided in the law by the re-entry 
of the feoffor, and that the feoffor is not bounden 
by his grant neither in law nor conſcience : but in 
that ſecond caſe he is bound, ſo that the uſe paſſeth 
from him, as I have ſaid before. 

Das. J hold me content with thy conceit for this 
time, but I pray thee ſhew me ſomewhat more at 
large what is taken for a nude contract, or naked 
promiſe, in the laws of England, and where an action 
may lie thereupon, and where not. . 
| Stud. I will with good-will ſay as methinketh 
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I hat is a nude contract, or naked promiſe, 
... after the laws of England, and whether any 
action may lie thereon. | 


IRS T, it is to be underſtood, that contracts 
| be grounded upon a cuſtom of the realm, and 
by the law that is called Jus gentium, and not di- 
rectly by the law of reaſon : for when all things 
were in common, it needed not to have contracts, 
bur after property was brought in, they were right 
expedient to all people, fo that a man might have 
of his neighbour that he had not of his own; and 
that could not be lawfully but by his gift, by way 
of lending, concord, or by ſome leaſe, bargain, or 
Aale; and ſuch bargains and fales be called contracts, 
and be made by aſſent of the parties upon agree- 
ment between them, of goods or lands, for money, 
or for other recompence, but only of money uſual, 
for money uſual is no contract. Alſo a concord is 
properly upon an agreement between the parties, 
with divers articles therein, ſome riſing on the one 
part, and ſome on the other. As if Jobn at Stile 
letteth a chamber to Henry Hart, and it is farther 
agreed between them, that the ſaid Henry Hari ſhould 
go to board with the ſaid John at Stile, and the ſaid 
Henry Hart to pay for the chamber and boarding a 
certain ſum, &c. this is properly called a Concord; 
but it is alſo a contract, and à good action ſieth up- 
on it. Howbeit it is not much argued in the laws 
of England what diverſity is between a contract, a 
"concord, a promiſe, a gift, a loan, or a pledge, a 
bargain, a covenant, or ſuch other. For the intent 
of the law is to have the effect of the matter argued, 
and not the terms. And a nude contract is, when 
a man maketh a bargain, or a ſale of his _ o: 
< lands, 
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lands, without any recompence appointed for it: 
as if I ſay to another, I ſell thee all my land, or elſe 
my goods, and nothing is aſſigned that the other 
ſhall ' give or pay for it; this is a nude contract, 
and, as J take it, it is void in the law and conſci- 
ence. And a nude or naked promiſe is, where a 
a man promiſeth another to give him certain money 
ſuch a day, or to build an houſe, or to do him ſuch 
certain ſervice, and nothing is aſſigned for the mo- 
ney, for the building, nor for the ſervice; theſe be 
called naked promiſes, becauſe there is nothing aſ- 
ſigned why they ſhould be made; and I think no 
action lieth in thoſe caſes, though they be not per- 
formed. Alſo if I promiſe to another to keep him 
ſuch certain goods ſafely to ſuch a time; and after I 
refuſe to take them, there lieth no action againſt me 
for it. Burt if I take them, and after they be loſt or 
impaired through my negligent keeping, there an 
action lieth. 1 1420 fi 
Do. But what opinion hold they that be learned 
in the law of England in ſuch promiſes that be call- 
ed naked or nude promiſes? Whether do they hold 
that they that make the promiſe be bounden in con- 
ſcience to perform their promiſe, though they can- 
not be compelled thereto by the law, or not. | 
Stud. The books of the law of England entreat 
little thereof, for it is lefr to the determination of 
doctors : and therefore I pray thee ſhew me” ſome- 
what now of thy mind therein, and then I ſhall ſhew 
thee ſomewhat therein of the minds of divers that 
be learned in the law of the realm? 1s: 
De#. To declare the matter plainly after the ſay- 
ing of doctors, it would aſk a long time, and there- 
fore I will touch it briefly, to give thee occaſion to 
defire to hear more therein hereafter. © Firſt thou 
ſhalt underſtand, that there is a promiſe that is 
called an Advow, and that is a promiſe made to 


God; and he that doth make ſuch a vow upon a 
deliberate mind, intending to perform it, is bound 
in conſcience to do it, though it be only made in 
the heart, without pronouncing of words. And of 
other promiſes made to a man upon a certain conſi- 
deration, if the promiſe be not againſt the law, as if 

. promiſe to give B. 20l. becauſe he hath made him 
uch a houſe, or hath lent him ſuch a thing, or other 
ſuch like, I think him bound to keep his promiſe. 
But if his.promiſe be ſo naked, that there is no man- 


ner of conſideration why it ſhould be made, then I 


think him not bound to perform it: for it is to ſup- 
poſe that there were ſome error in the making of 
the promiſe. But if ſuch a promiſe be made to an 
univerſity, to a city, to the church, to the clergy, or 
to poor men of ſuch a place, and to the honour of 
God, or ſuch other cauſe like, as for maintenance 
of learning, of the commonwealth, of the ſervice of 
God, or in relief of poverty, or ſuch other; then I 
think that he is bounden in conſcience to perform 
it; though there be no conſideration of worldly pro- 
fit that the grantor hath had or intended to have for 
it. And in all ſuch promiſes it muſt be underſtood, 
that he that made the promiſe intended to be bound 
by his promiſe ; for elſe commonly, after all doctors, 
he is not bound unleſs he were bound to it before 
his promiſe : as if a man promiſe to give his father 
a gon that hath need of it, to keep him from cold, 
and yet thinketh not to give it him, nevertheleſs he 
is bound to give it, for he was bound thereto before. 
And, after ſome doctors, a man may be excuſed of 
ſuch a promiſe in conſcience by caſualty that com- 
eth after the promiſe, if it be ſo, that if he had 
known of the caſualty at the making of the promiſe 
he would not have made it. And alſo ſuch pro- 
miles if they ſhall bind, they muſt be honeſt, law- 
ful, and poſſible, and elſe they are not to be hold 
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in conſcience, though there be a cauſe, Sc. And 
if the promiſe be good, and with a cauſe, though no 
worldly profit ſhall grow thereby to him that ma- 
keth the promiſe, but only a ſpiritual profit, as in 
' the caſe before rehearſed of a promiſe made to an 
univerſity, to a city, to the church, or ſuck other, 
and with a cauſe, as to the honour of God, there it is 
moſt commonly holden that an action upon thoſe 
romiſes lieth in the law canon. 

Stud. Whether doft thou mean in ſuch promiſes 
made to an univerſity, to a city, or to ſuch other as 
thou haſt rehearſed before, and with a cauſe, as to 
the honour of God, or ſuch other, that the party 
ſhould be bound by his promiſe, if he intended not 
to be bound thereby, yea or nay ? 

Doc. I think nay, no more than upon promiſes 
made unto common perſons. 

Stud. And then methinketh clearly, that no action 
can lie againſt him upon ſuch promiſes, for it is ſe- 
eret in his own conſcience whether he intended for 
to be bound or nay. And of the intent inward in 
the heart, man's law cannot judge, and that is one 
of the cauſes why the law of Go x neceſſary, (that 
Is to ſay) to judge inward things: and if an action 
mould lie in that caſe in the law canon, then ſhould 
the law canon judge upon the inward intent of the 
heart, which cannot be, as me ſeemeth. And there- 
fore, after divers that be learned in the laws of the 
| realm, all promiſes ſhall be taken in this manner: 
that is to ſay, If he to whom the promiſe is made 
have a charge by reaſon of the promiſe, which he 
hath alſo performed, then in that caſe he ſhall have 
an action for that thing that was promiſed, though 
he that made the promiſe have no worldly profit by 
it. And if a man ſay to another, heal ſuch a poor 
man of his diſeaſe, Te make an highway, and 1 
will give thee thus much > and if he do it, I think 
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an action lieth at the Common law. And moreover, 
though the thing that he ſhall do be all ſpiritual, 
yet if he perform it, I think an action lieth at the 
Common law. As if a man ſay to another, faſt for 
me all the next Lent, and I will give thee twenty 
unds, and he performeth it; I think an action 
ieth at the Common law. And likewiſe if a man 
12 to another, marry my daughter, and I will give 
thee twenty pounds ; upon this promiſe an action 
lieth, if he marry his daughter. And in this caſe he 
cannot diſcharge the promiſe though he thought not 
to be bound thereby; for it is a good contract, and 
he may have quid pro quo, that is to ſay, the prefer- 
ment of his daughter for his money. Bur in thoſe 
promiſes made to an univerſity, or ſuch other as 
thou haſt remembered before, with ſuch cauſes as 
thou haſt ſhewed, that is to ſay, to the honour of 
God, or to the increaſe of learning, or ſuch other 
like, where. the party to whom the promiſe was 
made is bound to no new charge by reaſon of the 
Safe made to him, but as he was bound to be- 
ore; there they think that no action lieth againſt 
him, though he perform not his promiſe, for it is no 
contract, and ſo his own conſcience muſt be his judge 
whether he intended to be bound by his promiſe or 
not. And if he intended it not, then he offended 
for his diſſimulation only; but if he intended to be 
bound, then if he perform it not, untruth is in him, 
and he proveth himſelf to be a liar, which is prohi- 
bited as well by the law of God as by the law of rea- 
ſon. And furthermore, many that be learned in the 
law of England hold, that a man.is as much bounden 
in conſcience by a promiſe made to a common per- 
ſon, if he intended to be bound by his promiſe, as 
he is in the other caſes that thou haſt remembered 
of a promiſe made to the church, or the clergy, or 
ſuch other: for they ſay that as much untruth is » 
2 8 the. 
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the breaking of the one as of the other ; and they 
ſay that the untruth is more to be pondered than the 
r to whom the promiſes be made. 

' Do. But what hold they if a promiſe be made 
for a thing paſt, as I promiſe thee xl. li. for that 
thou haſt builded me ſuch a houſe, lieth an action 
there?“ 5 
Stud. They ſuppoſe nay, but he ſhall be bound in 
conſcience to perform it after his intent, as is before 
ſaid. : 

Dot. And if a man promiſe to give anole 
xl, 1. in recompence for ſuch a treſpaſs that he hath 
done him, lieth an action there? | 

Stud. J ſuppoſe nay, and the cauſe is, for that 
ſach promiſes be no perfect contracts. For a con- 
tract is properly where a man for his money ſhall have 
by aſſent of the other party certain goods, or ſome 
other profit at the time of the contract or after: but 
if the thing be promiſed for a cauſe that is paſt, by 
way of recompence, then it is rather an accord than 
a contract; but then the law is, that upon ſuch ac- 
cord the thing that is promiſed in recompence muſt 
be paid, or delivered in hand, for upon an accord 
there lieth no action. | 

Docs. But in the caſe of treſpaſs, whether hold 
they, that he be bound by his al gert though he 
intended not to be bound thereby ? F 

Stud. They think nay, no more than! in the other | 
caſes that be pur before. 

DoF. In the other caſes he was not bound to that 
he promiſed, but only by his promiſe ; but in this 
caſe of treſpaſs he was bound in conſcience, before 
the promiſe, to make recompence for the treſpaſs: 
and therefore it ſeemeth that he is bound in confri- 
ence to keep his promiſe, though he een not 
to ene ch. BY 1 
N 3 Stud.” 
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Stud. Though he were bound before the promiſe 


to make recompence for his treſpaſs, yet he was not 


bound to no ſum in certain but by his promiſe: and 
becauſe. that the ſum may be too much or too little, 
and not egal to the treſpaſs, and that the party to 
whom the treſpaſs was done, notwithſtanding the 

romiſe, is at liberty to take his action of treſpaſs 


if he will; therefore they hold that he may be his 


own judge in conſcience whether he intended to be 


bound by his promiſe or not, as he may in other 


caſes ; but if it were of a debt, then they hold that 
he is bound to perform his promiſe, in conſcience. 
DoF, What if in the caſe of treſpaſs he affirmeth 


his promiſe with an oath? _. 


Stad. Then they hold that he is bound to perform 
it for ſaving of his oath, though he intended not ta 
be bound : but if he intended to be bound by his 
promiſe, then they ſay that an oath needeth not but 
to enforce the promiſe; for they ſay, he breaketh 
the law of reaſon, which is, that we may do nothing 
againſt the truth, as well when he breaketh his pro- 
miſe that he thought in his own heart to be bound 
by, as he doth when he breaketh his oath, though 
the effence be not ſo great, by reaſon of the perjury. 
Moreover to that thou fayeſt,. that upon ſuch pro- 
miſes as thou haft rehearſed before, ſhall lie an action 
after the law canon; verily as to that in this realm 
there can no action lie thereon in the ſpiritual court, 
if the promiſe be of a temporal thing ; for a prohi- 
bition or a Præmunire facias ſhould lie in that caſe. 
Doc. That is marvel, fith there can no action lie 
thereon in the king's court, as thou ſayeſt thyſelf. 
Stud. That maketh no matter: for though there 
lie no action in the king's court againſt executors up- 
on à ſimple: contract; yet if they be ſued in that caſe 
for the debt in the ſpiritual court, a prohibition co 
1.6 — TR | eth. 
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eth. And in like wiſe, if a man wage his law un- 
truly in an action of debt upon a contract in the 
king's court, yet he ſhall not be ſued for the perjury 
in the ſpiritual court, and yer no remedy lieth for 
the perjury in the king's courts : for the prohibition 
lieth not only where a man is ſued in the ſpiritual 
court of ſuch things as the party may have his re- 
medy in the king's court, but alſo where the ſpiritual 
court holdeth plea, in ſuch caſe where they by the 
king's prerogative, and by the ancient cuſtom of the 
realm, ought none to hold. 19 8 

Dozt. 1 will take adviſement upon that thou haſt 
faid in this matter till another time, and I pray thee 
now proceed to another queſtion. 1 


| CHAT: ANF. 76h 
be twentieth queſtion of the ſtudent. | 

Stud. A Man hath two ſons, one born before eſpou- 
II fals, and the other after eſpouſals, and 
the father by his will bequeatheth to his ſon and heir 
all his goods: which of theſe two ſons ſhall have 
pa nroucggcar tO 
Doc. As I ſaid in our firſt dialogue in Latin, 
the laſt chapter, the doubt of this caſe dependeth 
not in the knowing what conſcience will in this caſe, 
but rather the knowing which of the ſons ſhall be 
judged heit, (that is to ſay) whether he ſhall be ta- 
ken for heir, that is heir by the ſpiritual law, or he 
that is heir by the law of the realm, or elle that it 
ſhall be Judged for him that the father took for heir. 
Stud. As to that point, admit the father's mind 
not to be known, or elfe that his mind was that he 
ſhould 'be taken for heir that ſhould be judged for 
heir by the Jaw, chat in this caſe.it ought to be judg- 
ed by; and then, I pray thee, ſhew me thy mind 
therein: for though the queſtion be not directly de- 
4 pending 
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pending upon the point to ſee what evbltience wilt 
in this caſe, yet it is right expedient for the well or- 
dering of conſcience, that it be known after what 
law it ſhall be judged: for if it ought to be judged 
after the temporal law who ſhould be heir, then it 
were againſt conſcience, if the judges i in the ſpiritual 
law Tthould Judge him tor heir that is the heir by the 
ſpiritual law, and I think they ſhould be bound ta 
reſtitution thereby. And therefore, I pray thee, 
ſthew me. thine opinion, after what law it ſhall be 
judged. 


3 Methinketh chat in chis caſe It Ol: be 


kk 25h 


ma: ter ms have come in debate in the king's 
court; and then I think the judges there ſhould 
judge after the law of the realm, and that is, that 
the younger brother is heir: and ſo methinketh the 
diverſity of the courts ſhall make the Array": of 
judgment. 

_ Szud. Of that might follow a great inconvenience, 
as me ſeemeth,. for 1t might be ſuch a cafe that both 
chattels real and chattels perſonal were in the will, 
and then, alter thine qpinion, the one ſon ſhall have 
the chattels perſonal, and the other ſon the chattels 
real; and it cannot be conveniently taken, as me- 
thinketh, but that the father's will was, that the one 
fon ſhould have all, and not be divided. Therefore 


me- 
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methinketh that he ſhall be judged for heir that is 
heir by the Common law, and that the judges ſpiri- 
tual in this caſe be bound to take notice what the 
Common law is: for ſith the things that be in va- 
riance be temporal, that is to ſay, the goods of the 
father, it is reaſon that the right of them in this 
realm ſhall be determined by the law of the realm. 
Dot. How may that be? For the judges ſpiritual 
know not the law of the realm, ne they cannot know 
it as to the moſt part of it; for much part of the 
law is in ſuch ſpeech that few men have the know- 
ledge of it, and there is no means, ne familiarity of 
ſtudy, between them that learn the ſaid laws; for 
they be learned in ſeveral places, and after divers 
ways, and after divers manners of teachings, and in 
divers ſpeeches, and commonly the one of them 
have none of the books of the other : and to bind 
the ſpiritual judges to give judgment after the law 
that they know not, ne that they cannot come to 
the knowledge of it, ſeemeth not reaſonable, 
Stud. They muſt do therein as the king's judges 
muſt do when any matter cometh before them that 
odugnht to be judged after the ſpiritual law, whereof 
1 put divers caſes in our firſt dialogue in Engliſß, the 
ſeventh chapter; that is to ſay, they muſt either take 
knowledge of it by their own ſtudy, or elſe they 
muſt enquire of them that be learned in the law of 
the church, what the law is; and in like wiſe muſt 
they do. But it is to doubt, that ſome of them 
would be loth to aſk any ſuch queſtion in ſuch caſe, or 
to confeſs that they are bound togive their judgment 
after the temporal law: and ſurely they may lightly 
offend their conſcience. : 1 tt 
Doc. I ſuppoſe that ſome be of opinion that they 
are not bound to know the law of the realm ; and 
verily, to my remembrance, I have not heard that 
Judges of the ſpiritual law are bound to know the 
law of the realm. Stud. 
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Sud. And I ſuppoſe that they are not only bound 
to know the law of the realm, or to do that in them 
is to know it, when the knowledge of it openeth the 
right of the matter that dependeth before them: bur 
that they be alſo bound to know where, and in what 

caſe they ought to judge after it: for in ſuch caſes 
tbey mult take the king's law as the law ſpiritual to 


that point, and are bound in conſcience to follow it, 


as it may appear by divers cafes, whereof one is this. 

Two joint · tenants be of goods, and the one of them 
by his laſt will bequeatheth all his part to a ſtranger, 
and maketh the other joint-tenant his executor, and 
dieth: if he to whom the bequeſt is made ſue the 
other joint-tenant upon the legacy as executor, &c, 

upon this matter ſhewed, the judges of the ſpiritual 
law are bound to judge the will to be void, becauſe 
it is void by the law of the realm, whereby the joint- 


tenant hath right to the whole goods by the title of 


the ſurvivor, and is judged to have the goods as by 
the firſt gift, which is before the title of the will, 

and muſt therefore have preferment as the eldeſt title: 

and if the judges of the ſpiritual court judge other- 
wiſe, they are bound to reſtitution. And by like 
reaſon the executors of a man, that is outlawed at 
the time of his death, may diſcharge themſelves in 
the ſpiritual court of the performing of the legacies, 
becauſe they be chargeable to . king; and yet 
there! is no ſuch law of utlagary in the ſpiritual law. 


Dock. By occaſion ef tliat thou haſt ſaid before, I. 


wauld aſk of thee this queſtion. If a parſon of a 
church alien a portion of diſmes according as the 
ſpiritual law hath ordained, is not that alienation 
ſufficient, though it have not the ſolemnities of the 


temporal law? Fiel 


Stud. I am in doubt Haley if the portion: be un- 
der the fourth part of the value of the church: but 
21 it be to the value of the fourth Per 1 the church 
| or 


court are bound to give ju 
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or above, it is not ſufficient, and therefore was the 
writ of right of diſmes ordained. And if in a writ 
of right of diſmes it be adjudged in the king's court 
for the patron of the ſucceſſor of him that alienerh, 
becauſe the alienation was not made according to the 
Common law; then the judges of the ſpiritual law 
are bound to give their Judgment according to the 
judgment given in the king's court. And in like 
wiſe, if a parſon of a church agree to take a penſion 
for the tythe of a mill, or if the penſion be to the 
fourth part of the value of the church, or above, 
then it muſt be aliened after the ſolemnities of the 
King's laws, as lands and tenements muſt; or elſe 
the patron of the ſucceſſor of him that alieneth may 
bring a writ of right of diſmes, and recover in the 
King's court; and then the Judt: of the ſpiritual 

| gment in the ſpiritual 

courts accordingly, as is afareſaid. | | 
Doc. I bave heard ſay that a writ of right of 
diſmes is given by the. ſtatute of Weſim. 2. and that 
ſpeaketh only of diſmes, and not of penſions. _ 
Stud. Where a parſon of a church is wrongfully 


deforced of his diſmes, and is let by an Indicavit ta 


aſk his diſmes in the ſpiritual court, then the pa- 
cron may have a writ of right of diſmes by the ſta- 
tute that thou ſpeakeſt of, for there lay none at the 
Common law; for the parſon had there good right, 
though. he were let by the Irdicavit to ſue for his 
right. But when the parſon had no remedy at the 
ſpiritual law, there a writ. of right of diſmes lay for 
the patron by the Common law, as well of penſions 
as of diſmes : and ſome ſay that in ſuch caſe it lay 
of leſs than of the fourth part, by the Common 
law, but that I paſs over. And the reaſon why it 
lay at the Common Law, if the diſmes or , penſions 
were above the fourth part, Sc. was this: By the 
ipiritual lay the alienation of the parſon e 
IN ; allent 
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aſſent of the biſhop, . and of the chapter, ſhall bar 
the ſucceſſor without aſſent of the patron, and ſo 
the patron might leeſe his patronage, and be not aſ- 
ſenting thereto : for his incumbent might have no 
6 12; bur in the ſpiritual court, and there he was 
barred : wherefore the patron in that caſe ſhall! have 
his remedy by the Common law, where the aſſent 
of the ordinary and chapter without the patron ſhall 
not ſerve, as it is ſaid before. But where the in- 
cumbent had good right by the ſpiritual law, there 
lay no remedy for the patron by the Common law, 
though the incumbent were let by an Indicavit. And 
for Fe: cauſe was the ſaid ſtatute made, and it lieth 
as well by the equity for offerings and penſions, as 
for diſmes. Then, farther, I would think that where 
the ſpiritual court may hold plea of a temporal thing, 
that they muſt judge after the temporal law, and 
that ignorance. ſhall not excuſe them in that caſe : 
for by taking of their office they have bound them- 
ſelves to have knowledge of as much as belongeth to 
their office, as all judges be, ſpiritual and temporal. 
But if it were in argument in this cafe, whether the 
eldeſt ſon might be a prieſt, becauſe he is a baſtard 
in the temporal law, that ſhould be judged after the 
Ipiritual law, for the matter is ſpiritual. 
DoF. Yet notwithſtanding all the reaſons” that 
thou haſt made, I cannot ſee. how the judges of the 
ſpiritual law ſhall be compelled to take notice of 
the temporal law; ſeein that che mot part of it is 
in the French tongue; Br it were hard that every 
ſpiritual judge ſhould be compelled to learn the 
tongue. But if the law of the realm were ſet in ſuch 
order, that they that intend to ſtudy the law canon 
might firſt have a fight of the law of the realm, as 
they have now of the law civil, and that ſome books 
and treatiſes were made of caſes of conſcience con- 
cerning thoſe two laws, as there be ogg 
SLA 4 29 > * a 
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the law civil and the law canon; I would aſſent that 
it were right expedient, and then reaſon might ſerve 
the better, that they ſhould be compelled to take 
notice of the law of the realm, as they be now bound 
in ſuch countries as the law civil is uſed to take no- 
tice of that law. 

Stud; Methinketh thine opinion is right good and 
reaſonable : but till ſuch an order be taken, they are 
bound, as I ſuppoſe, to enquire of them that be 
learned in the Common law, what the law 1s, and 
ſo to give their judgment according, if they will 


keep themſelves from offence of conſcience. And 


foraſmuch as thou haſt well ſatisfied my mind in all 
the queſtions before, I pray thee now that I may 
ſomewhat feel thy mind in divers articles that be 
written in divers books for the ordering of conſci- 
_ ence upon the law canon or civil: for methinketh 
that there be divers concluſions put in divers books, 
as in the ſums called Summa Angelica and Summa Ro- 
ſella, and divers other for the good order of conſci- 
ence, that be againſt the law of this realm, and rather 
bind conſcience, then do give any light to it. 
Dod. I pray thee ſhew me ſome of thoſe caſes. 
Stud. I will with good- -will. 


CH: A F. 


q Whether the abbot may with conſcience preſent 
to an advowſon of a church that belongeth to 
the houſe, awithout aſſent of the covent? 


1 T appeareth in the chapter, E- agnoſcitur de this 


que fund a prælalis, the which chapter is recited . 


in the ſum called Summa Angelica, in the title Abbas, 
the twenty-ſeventh article, that he may not, without 


any cuſtom, or any ſpecial privilege to help therein. 


Stud. Truth it is, that there is ſuch a decretal; but 
Pr that be learned in the law of England hold the 


decretal 
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decretal bindeth not in this realm: and this is the 
cauſe why they do hold that opinion. By the law 
of che realm the whole diſpoſition of lands and goods 
of the abbey is the abbot's only for the time that he 
is abbot, and not in the covent, for they be but as 
dead perſons in the law: and therefore the abbot 
ſhall ſue and be ſued only without the covent, do 
homage, fealty, atturn, make leaſes, and preſent to 
advowſons only in his own name. And they ſay 
farther, that this authority cannot be taken Fm 
him but by the law of the realm; and fo they ſay, 
that the makers of the decretal exceed their power; 
wherefore they ſay it is not to be holden in conſci- 
ence, no more than if a decree were made that a 
leaſe for term of years, or at will, made by the ab- 
bot without the covent, ſhould be immediately void: 
and ſo they think that the abbot may in this caſe 
preſent in his own name without offence of conſci- 
ence, becauſe the ſaid decretal holdeth not in this 
realm. | 
Doc. But many be of opinion, that no man hath 
authority to preſent in right and conſcience to any 
benefice with cure but the pope, or that he hath his 
authority therein derived from the, pope ; for they 
fay, that foraſmuch as the pope is the vicar general 
under God, and hath the charge of the ſouls of all 
ople that be in the flock of Chriſt's church, it is 
reaſon that, ſich he cannot miniſter to all, ne do that 
is neceſſary to all people for their ſouls health in his 
own perſon, that he ſhall aſſign deputies for his diſ- 
charge in that behalf. And Vechuls patrons claim 
to preſent to churches in this realm by their own 
dige, without title derived from the pope, they ſay 
that they uſurp upon the pope's authority. And 
therefore they conclude, that though the abbot have 
. title by the law of the realm to preſent in this caſe 
in ofa own name, that yet, becauſe that title is _— 
| c 
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t he pope's prerogative, that that title, ne yet the law 
of the realm that maintaineth that title, holdeth not 
in conſcience. And they ſay alſo, that it belongerh 
to the law canon to determine the right of preſent - 
ment to benefices, for it is a thing ſpiritual, and be- 
longeth to the ſpiritual juriſdiction, as the depriva- 
tion from a benefice doth: and ſo they ſay the ſaid 
decretal bindeth in conſcience, though in the law of 
the realm it bindeth not. | | 
Stud. As to the firſt conſideration, I would right 
well agree, that if the patrons of churches in this 
realm claimed to put incumbents into fuch churches 
as ſhould fall void of their patronage, without pre- 
ſenting them to the biſhop, or if they claimed that 
the biſhop ſhould admit ſuch incumbent as they 
ſhould. prefent, without any examination to be made 
of his ability in that behalf, that that claim were a- 
gainſt reaſon and conſcience, for the cauſe that thou 
haſt rehearſed : but foraſmuch as the patrons in this 
realm claim no more but to preſent their incum- 
bents to the biſhop, and then the biſhop to exa- 
mine the ability of the incumbent, and if he find 
him by examination not able to have cure of ſouls, 
he then to refuſe him, and the patron to preſent an- 
other that ſhall be able, and if he be able, then the 
biſhop to admit him, inſtitute him and induct him 
I think that this claim, and their preſentments there- 
upon, ſtand with good reaſon and conſcience. As 
to the ſecond confideration, it is holden in the laws 
of the realm, that the right of preſentment to a 
church is a temporal inheritance, and ſhall deſcend 
by. courſe of inheritance from heir to heir, as lands 
and tenements ſhall, and ſhall be taken as aſſets, as 
lands and tenements be : and for the trial of- the 
1 8 patronages be ordained in the law divers 
ctions for them that be wronged in that behalf, as 
writs, af right of adyowſon, aſſes of Darrein pre- 


ſentment, 
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 ſentment, Quare impedit, and divers other, which al. 
way without time of mind have been pleaded in the 


king's courts as things pertaining to his crown and 


royal dignity: and therefore they ſay that in this 


caſe his laws ought to be obeyed in law and conſci- 
ENCE. 4 85 | 

Doct. If it come in variance whether he that is ſo 
preſented be able or not able, by whom fhall the 
ability be tried ? | | 

Stud. If the ordinary be not party to the action, 
it ſhall be tried by the ordinary; but if he be party, 
it ſhall be tried by the metropolitan. 

Dot. Then the law is more reaſonable in that 
point than I thought it had been: but in the other 
point I will take adviſement in it till another time, 
and I pray thee ſhew me thy mind in this point. If an 
abbot name his covent with him in his preſentation, 
doth that make the preſentation void in the law ? 
Or is the preſentation good notwithſtanding ? 

Stud. I think it is not void therefore, but the na- 
ming of them is void, and a thing more than need- 
eth. For if the abbot be diſturbed, he muſt bring 
his action in his own name, without the covent. 

Doc. Then] perceive well that it is not prohibit- 
ed by the law of England, but that the abbot may 
name the covent in his preſentation, with him, and 
alſo take their aſſent whom he ſhall preſent, if he 
will: and then I hold it the ſureſt way that he ſo 
do, for in ſo doing he ſhall not offend neither in law 
nor conſcience, 1 e 
Stud. To take the aſſent of the covent whom he 
ſhall preſent, and to name them alſo in the preſenta- 
tion, knowing that he may do other wiſe both in law 
and conſcience, if he will, is no offence: but if he 
take their aſſent, or name them with him in the pre- 
ſentation, thinking that he is ſo bound to do in law 


and conſcience, ſetting a conſcience where none is, 


1 and 
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and regardeth not the law of the realm, that will 
diſcharge his conſcience in this behalf, if he will, ſo 
that he preſent an able man, as he may do, without 
their aſſent; there is an error and offence of conſci- 
ence in the abbot. And in like wiſe, if the abbot 
preſent in his own name, and therefore the covent 
ſaith that he offendeth in conſcience, in that he ob- 
ſerveth not the law of the church, for that he taketh 
not their aſſent; then they offend in judging him to 
offend that offendeth not. And therefore the ſure 
way is in this caſe to judge both the ſaid laws of 
fuch effect as they be, and not to ſet an offence of 
conſcience by breaking of the ſaid decree, which 
ſtandeth not in effect in this behalf within this realm. 


8 CHAP. XXYEIL | 

JV a man find beafts in bis ground doing hurt, 
whether may he by his own avthority take them, 
and keep them till he be ſatisfied of the hurt? 


HIS queſtion is made in the ſum called Sum- 
8 ma Roſella in the title of Reſtitution, that is to 
ſay, Reftitutio 13. the gth article: and there it is an- 

ſwiered, that he may not take them for to hold them 

as a pledge till he be ſatisfied for the hurt; but that 
he may take them, and keep them till he know who 
oweth them, that he may thereby learn againſt whom 
to have his remedy. Is not the law of the realm ſo 
in like wiſe? | S T3 OY 

Stud. No verily, for, by the law of the realm, he 

that in that caſe hath the hurt may take the beaſts 

as a diſtreſs, and put them in a pound overt, ſo it 
be within the ſaid ſhire, and there let them remain 
till the owner will make him amends for the hurt. 

Dod. What calleſt thou a pound overt ?. 

Stud. A pound overt is not only ſuch a pound as 

is com monly made in 8 and lordſhips, for to put 

| | in 
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in beaſts that be diſtrained, but it is alſo every place 
where they may be in lawfully, not making the 
owner an offender for their being there: and that it 
be there alſo, that the owner may lawfully give the 
beaſts meat and drink while they be in pound. 

Def. And if they die in the pound for lack of 
meat, whoſe jeopardy is it? 

Stud, If it be ſuch a pound overt as I ſpeak of, it 
is at the peril of him that oweth, the beaſts, ſo that 
he that had the hurt ſhall be at liberty to take his 
action for the treſpaſs, if he will: and if it be not a 
lawful pound, then it is at the peril of him that di- 


ſtrained; and fo it is if he drive them out of the ſhire, 


and they die there. 
Daect. I put the caſe that he that oweth the beaſts 


offer ſufficient amends, and the other will not take 


it, but keepeth the beaſts ſtill in pound, may not the 
owner take them out? 

Stud. No, for he may not be his own judge; and 
if he do, an action lieth againſt him for breaking of 
the pound: but he muſt ſue a replevin, to have his 
beaſts deliyered him out of the pound, and thereupon 
it ſhall be tried by twelve men, Whether the amends 
that was offered were ſufficient or not? And if it be 


found that the offer was not ſufficient, then he chat 
hath the hurt ſhall have ſuch amends as the twelve 


men ſhall aſſeſs. 

Dost. If it. be found by the twelve men that the 

amends were ſufficient, ſhall he that refuſeth to take 

it have no puxiſhment for his refuſal, and for keep- 

ng of the beaſts in pound after that . 
Stud. I think no, but that he ſhall yield damages 


in the Replevin, becauſe the iſſue is tried againſt. him. 


Dot. I put the caſe that the beaſts after the refu- 


ſal die in l for lack ob meat, at whoſe Jeopardy 
ben 4 1 755 : 


A 
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Stud. At the jeopardy of him that owed the beaſts, 
as it was before: for he is bound at his peril, by 
reaſon of the wrong that was done at the beginning, 
to ſee that they have meat as long as they ſhall be in 
pound, unleſs the king's writ come to deliver them, 
and he reſiſteth it; for after that time it will be at 
his jeopardy if they die for lack of meat, and the da- 
mage ſhall be recovered in an action brought upon 
the ſtatute for diſobeying the king's writ. 


„ CAT: nv 
© 7hether a gift made by one under the age of 
| twenty-five years be good. IV 


DoF. I T appeareth in Summa Angelica in the title 
I Donatio prima, the 7th article, that a man 
before the age of twenty-five years may not give, 
without it be with the authority of his tutor: is it 
not ſo likewiſe at the Common law ? 2 
Stud. The age of infants to give or fell their lands 
and goods in the law of England is at twenty-one 
yeats, or above; ſo that after that age the'gift Is 
good, and before that age it is not good, by whoſe 
aſſent ſoever it be, except it be for his meat, and his 
drink, or apparel, or that he do it as executor, in 
performance of the will of his teſtator, or in ſome 
other like caſes, that need not to be rehearſed here: 
and that age muſt be obſerved in this realm in lav- 
and conſcience, and not the ſaid age of twenty-five 
years. 1 e „ 
Doc. I put the caſe it were ordained by a decree 
of the church, that if any man by his will bequeath- 
eth goods to another, and willeth that they ſhall bs 
delivered to him at his full age, and that in that caſe 
"twenty-five years ſhall be taken for the full age; 
mall not that decree be obſerved and ſtand good af- 
ter the law of England? | — 


O 2 | Stud. 


1966 DIALOGUE I. 
Stud. I ſuppoſe it ſhall not. For though it be- 
long ts the church to have the probate and the exe- 
cation of teſtaments made of goods and chattels, ex- 
cept it be in certain lordſhips and ſeigniories that 
have them by preſcription ; yet the church may not, 
as me ſeemeth, determine what ſhall” be the lawful 
age for another perſon to have the goods, for that 
belongeth to the king and his laws to determine. 
And therefore if it were ordained by a ſtatute of the 
realm, that he ſhould not in ſuch caſe have the goods 
till he were of the age of twenty- five years, that ſta- 
tute were good, and to be obſerved as well in the ſpi- 
ritual law as in the law of the realm: and if a ſta- 
tute were good in that caſe, then a decree made 
thereof is not to be obſerved; for the ordering of 
the age may not be under two ſeveral powers; and 
one property of every good law of man is, that the 
maker exceed not his authority: and I think that 
the ſpiritual judge in that caſe ought to judge the 
full age after the law of the realm, ſeeing that the 
matter of the age concerneth temporal goods. And 
J ſuppoſe farther, that as the king by authority of 
his parliament may ordain that all wills ſhall be 
void, and that the goods of every man ſhall be diſ- 
poſed in ſuch manner as by ſtatute ſhould be aſſign- 
ed, that more ſtronger he may appoint at what age 
ſuch wills as be made ſhall be performed. om 
Dot. Thinkeſt thou then that the king may take 
away the power of tlie ordinary, that he ſhall not 
call executors to accompt ? Re + np 
Stud. Jam ſomewhat in doubt therein: but it 
ſeemeth that if it might be enacted by ſtatute, that 
all wills ſhould be void, as is aforeſaid, that then it 
might be erſfacted, that no man ſhould have autho- 
rity to call none to accompt upon ſuch wills, but 
ſuch as the ſtatute ſhall therein appoint, for he that 
may do the more, may do the leſs. Notwithſtand- 


ing 


, 
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ing I will nothing ſpeak determinately i in that point 


at this time; ne I mean not that it were good to 
make a ſtatute that all wills ſhould be void, for I 
think them right expedient : but mine intent is, to 
prove that the Common law may ordain the time of 
the full age, as well in wills of temporal things as 
otherwiſe, and alſo that wills ſhall be made; and if 
it may ſo do, then much ſtronger it belongeth tothe 
king's laws to interpret wills concerning temporal 
things, as well when they come in argument before 
his judges, as when they come in argument before 
ſpiritual judges, and that they ought not to be judg- 
ed by ſeveral laws, (that is to ſay) by the ſpiritual 
Judges in one manner, and by the king's judges in. 
another manner. 


CH 


7 if a man be convict of hereſy, before the or os 
* nary, whether his goods be forfeited. 


Dol * appeareth in Summa Angelica, in the title 

Donatio prima, the 13th article, that he that 
is a heretick may not make executors ; for in the 
law his goods be forfeit : what is. the law of the 
realm therein ? 

Stud. If a man be canvict of hereſy, and abjure, 
he hath forfeit no goods; but if he be convicted of 
hereſy, and be delivered to laymens, hands, then 
hath he forfeit all his goods that he hath at that time 
that he is delivered to them, though he be not put 
in execution for the hereſy. :. but his lands he ſhall 
not forfeit except he be dead far the hereſy, and then 
he ſhall forfeit them. to the lords of the fee, as 
in caſe of felony, except they be holden of the ordi- 
nary. for then the king ſhall have the forfeiture; as 
it appeareth by the ſtatute made the W year ot 


Hs. e N. 
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Doc. Methinketh that, as it belongeth only to: 
che church to determine hereſies, that fo it belong - 
eth to the church to determine what puniſhment he 


| ſhall have for his hereſy, except death, which they 


may not be judges in: but if the church decree 
that he ſhall therefore forfeit his goods, methinketh 
chat they be forfeit by that decree. 

Sud. Nay verily, for they be temporal, and be- 
long to the judgment of the king's court: and I 
think the ordinary might have ſet no fine upon one 
impeached of hereſy, till it was ordained by the ſta- 
tuze of H. 4. that he may ſet a fine in that caſe, if he 
ſe cauſe ; and then the king ſhall have that fine, as 
in. the ſaid ſtatute appeareth. 


CHAP. XXX. 


vl Where divers patrons of an advowſon, and the 
church voideth, the patrons vary in their pre- 


ſentments, whether the biſhop ſhall have liberty 


to preſent which of the ene n that he will, 
or not? 


Deb. . 8 or) to aſked i in Summa Roſella, 
in the title Patronus, the gth article; and 
chere it appeareth by the better opinion, that he may 
preſent whether clerk he will: howbeit the maker of 
the ſaid ſum faith, by the rigour of the law, the bi- 
ſhop in ſuch caſe may prone a ſtranger, becauſe 
the patrons agree not. And in the ſame chapter 
Patronus, the v5th article, it is ſaid that he muſt be 
preferred that hath the moſt merits, and hath the 
moſt part of the patrons : and if the number be 
equal, that then it is to conſider the merits. of the 
304 and if they be of like merit, then may the 

ſhop command them to agree, and to' preſent 
- #gain: and if they cannot yet agree, then the liber- 
'y to o preſent | is given to the biſhop to take _ 
” & 4 > Dy I 


ly 
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will: and if he may not yet preſent without great 
trouble, then ſhall the biſhop order the church in 
the beſt manner he can: and if he cannot order it, 
then ſhall he ſuſpend the church, and take away the 
relicks, to the rebukes of the patrons : and if they 
will not be ſo ordered, then muſt he aſk help of the 
temporalty. And in the 15th article of the ſaid title 
Patronns, it 1s aſked, Whether it be expedient in 
ſuch caſe, that the more part of the patrons agree, 
| having reſpect to all the patrons, or that it ſuffice 
to have the more part in compariſon of the leſs part ? 

as thus; There be four patrons to preſent one clerk : 
the firſt and ſecond preſent one, the third prefenteth 
another, and the fourth another : he that is preſented 
by two hath not the more part in compariſon of all 
the patrons, for they be equal; but he hath the 
more part having reſpect to the other preſentments. 
To this queſtion it is anſwered, That either the pre- 
ſentment is made of them that be of the college, and 
there is requiſite the more part, having reſpect to all 
the college; or elſe every man preſenteth for him- 
felf as commonly do lay-men that have the patronage 
of their patrimony, and then it ſufficeth to have the 
more part in reſpect of the other parties. Doth not 
the law of England agree to theſe diverſities? 
Stud, No verily. | | 
Dock. What order then ſhall be taken in the law 
of England, if the patrons vary in their preſentments? 
Stud. After the laws of England this order ſhail 
be taken: if they be joint-tenants or tenants in 
common of the patronage, and they vary in preſent- 
ment, the ordinary is not bound to admit none of 
their clerks, neither the more part nor the leſs; and 
if the ſix months paſs, or they agree, then he may 
preſent by the lapſe : but he may not preſent within 
the ſix months, for if he do, they may agree, and 
bring a Qare Impedit againſt him, and remove his 
mY : | 4 clerk, 
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clerk, and ſo the cia, ſhall be a diſturber. And 


if the patrons have the patronage by deſcent as co- 
Parceners, then is the ordinary bound to admit the 
clerk of the eldeſt ſiſter, for the eldeſt ſhall have the 
preferment in the law, if ſhe will; and then at the 
next avoidance the next ſiſter ſnall preſent; and ſo 
by turn one ſiſter after another, till all the ſiſters or 
their heirs have preſented, and then the eldeſt ſiſter 
ſhall begin again. And this is called a Prefenting 
by turn, and it holdeth alway between coparceners 
of an advowſon, except they agree to preſent toge- 
ther, or that they agree by compoſition to preſent 
in ſome other manner ; and if they do ſo, the agree- 
ment muſt ſtand. But this muſt be always except, 


that if at the firſt avoidance that ſhall be after the 


death of the common anceſtor, the king have the 
ward of the youngeſt daughter, that then the king 
by his prerogative ſhall have the preſentment, and 
at the next avoidance the eldeſt ſiſter, and ſo by turn. 
And it is to underſtand, that if after the death of the 
common anceſtor the church voideth, and the eldeſt 
ſiſter preſented together with another of the ſiſters, 
and the other ſiſters every one in their own name or 
together; that in that caſe the ordinary is not bound 
to receive none of their clerks, but may ſuffer the 
church to run into the lapſe, as it is ſaid before; for 
he ſhall not be bound to receive the clerk of the el · 
deſt ſiſter, but where ſhe preſenteth in her own name. 
And in this caſe where the patrons vary in preſent- 
ment, the church is not properly ſaid litigious, fo 
that the ordinary ſhould be bound at his peril to di- 
rect a writ to enquire de jure Patronatus , for that 
writ lieth where two 3 by ſeveral titles, but 
theſe patrons preſent all in one title, and therefore 


the ordinary may ſuffer it to paſs, if he will, into 


the lapſe. And chis manner of preſentments muſt be 
obſerved in this realm in law and conſcienctee. 
ot ” THAP. 
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¶ How long time the patron ſhall have to preſent 
SLOT WES to a benefice, e e 
N HIS queſtion is aſked in Summa Angelica, 
-  £ ia the title Fus Patronatus, the 16th arti- 
cle; and there it is anſwered, That if the patron be 
a layman, that he ſhall have four months, and if he 
be a clerk he ſhall have ſix monts. 
Stud. And by the Common law he ſhall have ſix 
months whether he be a layman or a clerk. And I 
ſee no reaſon why a clerk ſhould have more reſpite 
than a layman, but rather the contrary. - 93 
Docs. From what time ſhall the ſix months be 
accompted? 1 
Stud. That is in divers manners, after the manner 
of the avoidance: for if the church void by death, 
creation or ceſſion, the ſix months {hall be counted 
from the death of the incumbent, or from the crea- 
tion or ceſſion, whereof the patron ſhall be compel- 
led to take notice at his peril : and if the voidance 
be by reſignation or deprivation, then the ſix months 
. ſhall begin when the patron hath knowledge given 
him by the biſhop of the reſignation or deprivation. 
Doct. What if he have knowledge of the reſigna- 
tion or deprivation, and not by the biſhop, but by 
ſome other? Shall not the ſix months begin then 
from the time of that knowledge? s? 
Stud. I ſuppoſe that it ſhall not begin till he have 
knowledge given him by the biſhop. „„ 
Doc. An union is alſo a cauſe of voidance: how 
ſhall the ſix months be reckoned there? 151 
Stud. There can be no union made but the pa- 
trons muſt have knowledge, and it muſt be appoint- 
ed who ſhall preſent after that union, that is to ſay, 
one of chem or both, either jointly or by turn 5 
. ter 
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after another, as the agreement is upon the union; 
and ſith the patron is privy to the avoidance, and is 
not ignorant of it, the fix months ſhall be accounted 
from the agreement. 190 | 
Dol. I ſee well, by the reaſon that thou haſt made 
in this chapter, that ignorance ſometime excuſeth in 
the law of England; for in ſome of the ſaid avoid- 
ances it ſhall excuſe the patrons, as it appeareth by 
the reaſons above, and in ſome it will not : where- 
fore I pray thee ſhew me fomewhat where ignorance 
excuſeth in the law of England, and where not, after 
thine opinion. RT | 
Stud. I will with good-will hereafter do as thou 
fayeſt, if thou put me in remembrance thereof. But 
I would yet move thee fomewhat farther in ſuch 
queſtions as I have moved thee before, concerning 
the diverſities between the laws of England and other 
laws: for there be many more caſes thereof that, as 
me ſeemeth, have right great need, for the good or- 
der of conſcience of many perſons, to be reformed, 
and to be brought into one opinion, both among 
ſpiritual and temporal. As it is in the caſe where 
doctors hold opinion, that the ſtatute of laymen, 
that reſtrains liberty to give lands to the church, 
fhould be void; and they ſay farther, that if it were 
þ 505 by a ſtatute that no gift ſhould be made to 
oreigners, that yet a gift made to the church ſhould 
be good; for they ſay that the inferior may not take 
away the authority of the ſuperior : and this ſaying 
1s directly againſt the ſtatutes, whereby it is prohibit 
that lands ſhould not be given into Mortmain. And 
they ſay alſo that bequeſts and gifts to the church 
muſt be determined after the law canon, and not at- 
ter the laws and ſtatutes of laymen : and fo they re- 
gard much to whom the gift is made, whether to 
the church, or to make cauſways, or to common 
Perſons, and bear more favour in gifts to the 4 
| than 
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than to the other. And the law of the realm be- 
holdeth the thing chat is given and intended, that 
if the thing that is given be of lands or goods, that 
the determination thereof of right belongeth in.this 
realm to the king's laws, whether it be to ſpiritual 
men or temporal, to the church or to other: and ſo 
is great diviſion in this behalf, when one preferreth 
his opinion, and another his, and one this juriſ- 
diction, and another that; and that, as it is to fear. 
more of ſingularity than of charity. Wherefore it 
ſeemeth that they that have the greateſt charge over 
the people, ſpecially to the health of their ſouls, are 
-moſt bound in conſcience before other to look to 
this matter, and to do that in them is, in all charity 
to have it reformed, not beholding the temporal ju- 
riſdiction or ſpiritual juriſdiction, but the common 
wealth and quietneſs of the people: and that un- 
doubtedly would ſhortly follow, if this diviſion were 
put away, which I ſuppoſe verily will not be, but 
that all men within the realm, both ſpiritual and 
temporal, be ordered and ruled by one law in all 
things temporal. Notwithſtanding, foraſmuch as 
the purpoſe of this writing is not to treat of this 
matter, therefore I will no farther ſpeak thereof at 
this time. 
Do#. Then I pray thee proceed to another que- 
1 that thou ſayeſt thy mind is to do. 
e a win with go will. : 


CHAP. . 


7 If a man be ex commenged, whether he may in 
gon +99 caſe be aſſoiled without making ſatisfattion? 


N the ſum called Summa Roſella, in the title A 
ſelutio quarta, the ſecond article, it is ſaid that he 
- that | is excommunicate for a wrong, it he be able to 


1 


| make ſatisfaction, ought not to be aſſoiled, but 45 
Ik 10 
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do. fatisfy.; and that they offend that do aſſoil him}. 
but yet nevertheleſs he is aſſoiled; and if he be not 
| able to make amends, that he muſt yet be aſſoiled, 
taking a ſufficient gage to ſatisfy if he be able here- 
after, or elſe that he make another to ſatisfy, if he 
be able. And theſe ſayings in many things hold 
not in the laws of England.  _ 9 
Doc. I pray Ns oe wherein the law of the 
realm varieth therefro m. WE 
Stud. If a man be excommunicate in the ſpiritual 
court for debt, treſpaſs, or ſuch other things as be- 
long to the king's crown, and to his royal dignity, 
there he ought to be aſſoiled without making any ſa- 
tisfaction, for the ſpiritual court exceedeth their 
power in that they held plea in thoſe caſes, and the 
party, if he will, may thereupon have a Præmunire 
Facias, as well againſt the party that ſued him as a- 
gainſt the judge; and therefore in this caſe they 
ought in conſcience to make abſolution without any 
ſatisfaction, for they not only offended the party, in 
calling him to anſwer before them of ſuch things as 
belong to the law of the realm, but alſo the king; 
for he, by reaſon of ſuch ſuits, may leeſe great ad- 
vantages by reaſon of the writs originals, judicials, 
fines, amerciaments, and ſuch other things as might 
grow. to him, if ſuits had been taken in his courts 
according to his laws. And according to this ſay- 
ing it appeareth in divers ſtatutes, that if a man lay 
violent hands upon a clerk, and beat him, that for 
the beating amends ſhall be made in the king's 
court; and for the laying of violent hands upon the 
clerk, amends ſhall — made in the Court-chriſtian. 
And therefore if the judge in the Court - chriſtian 
would award the party to yield damages for the 
beating, he did againſt the ſtatute. But admit that 
a man be excommenged for a thing that the ſpiri- 
tual court may award the party to make — 
0 
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of, as for the not incloſing of the church- yard, or 
for not apparelling of the church conveniently; then 
I think th party muſt make reſtitution, or lay a ſuf- 
ficient caution, if he be able, or he be aſſoiled: but 

if the party offer fufficient amends, and have his ab- 
ſolution, and the judge will not make him his letters 
of abſolution, if the excommengement be of record 
in the king's court, then the king may write unto 
the ſpiritual judge, commanding him that he make 
the party his letters of abſolution, upon pain of con- 
tempt: and if the ſaid excommunication be not'of 
record in the king's court, then the party may in 
ſuch caſe have his action againſt the judge ſpiritual, 
for that he would not make him his letters of abſo- 
lution. But if he be not aſſoiled, or if he be not 
able to make ſatisfaction, and therefore the judge 
ſpiritual will not afſoil him, what the king's laws 
may do in this caſe I am ſomewhat in doubt, and 
will not much ſpeak of it at this time; but, as I ſup- 
poſe, he may as well have his action in that caſe 157 
the not aſſoiling him, as where he is aſſoiled, and 
that the judge will not make him his letters of ab- 
ſolution. And I ſuppoſe the ſame law to be, where 
a man is accurſed for a thing that the judge had no 
power to accurſe him in, as for debt, treſpaſs, or 
ſuch other.. | FE EH 
Dotz. There he may have other remedies, as 2 
Præmunire facias, or ſuch other: and therefore 1 
ſuppoſe the other action lieth not for him. _ 
Stud. The judge and the party may be dead, and 
then no Præmunire lieth ; and though they were 
alive, and were condemned in Præmunire, yet that 
ſhould not avoid the excommengement : and there 
I think the action lieth, ſpecially if he be thereby de- 
layed of actions that he might have in the king's 
court if the ſaid excommengement had not been. 
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0 H * P. XXXIII. 
Ig Whether a prelate may, refuſe a legacy. 


TDi is moved in the ſaid ſum named Noſella, i in the 
1 title Alienatio 20, the r1th article, whether a pre- 
late may refuſe a legacy? Wherein divers opinions 
be recited there, which, as methinketh, had need af- 
ter the laws of the realm to be more plainly, declared. 

Doc. I pray thee ſhew me what che law of the 
realm. will therein. | 
Stud. I think that every prelate and @avernian that 
may only ſue and be ſued in his own name, as ab- 
bots, priors, and ſuch other, may refuſe any legacy 
that is made to the houſe; for the legacy is not — 
fect till he to whom it is made aſſent to take it: for 
elſe, if he might not refuſe it, he might be compelled 
to have lands, whereby he might in ſome caſe have 
great loſs. But that if he intend to refuſe, he muſt, 
as ſoon as his title by the legacy falleth, relinquiſh 
to take the profits of the thing be queathed ; "> rif 
one take the profits thereof, he all not after refuſe 
the legacy ; but yet his ſucceſſor may, if he will, 
refuſe the taking of the profits, to ſave the houſe 
from yielding damages, or from arrearages of rents, 
if any ſuch be. And like law is of a remainder as 
is in legacy. For though in the caſe of a remainder, 
and alſo of a deviſe, as moſt men ſay, the freehold 
is caſt upon him by the law, vhen the remainder or 
deviſe falleth: yet it is in his liberty to refuſe the 
taking of the profits; and to refuſe the remainder, if 
he will, as he might do of a gift of lands or goods, 
For if agift be made to a man that refuſeth to take 
ir, the gift is void ; and if it be made to a man that 
is abſent, the gift taketh no effect in him till he aſ- 
ſent: no more than if a man diſſeiſe one to another 
| man 5 s uſe, he to whoſe uſe the diſſeiſin is made, hath 


N nothing 
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nothing in the land, ne is no diſſeiſor, till he agree. 
And to ſuch diſſeiſins and gifts an abbot or prior may 
diſagree, as well as another man. But after ſome 
men, a biſhop, of a deviſe or remainder that is made 
to the biſhop and to the dean and chapter, nor a dean 
and chapter of a deviſe or remainder made to them, 
ne yet the maſter of a college, of ſuch a deviſe or 
remainder made to him and to his brethren, may 
not diſagree without the chapter or brethren: for 
the biſhop of ſuch land as he hath with the dean 
and chapter, ne the dean nor maſter of ſuch land as 
they have with the chapter and brethren, may not 
anſwer without the chapter and brethren : and there- 

fore ſome ſay, that if the dean or maſter will refuſe 
| or diſclaim in the lands that they have hy the deviſe ' 
or remainder, that diſclaimer without the chapter or 
| brethren is void. And therefore it is holden in the 
law, that if a biſhop be vouched to warrant, and the 
tenant bindeth him to the warranty by reaſon of a. 
"leaſe made to him by the biſhop, and by the dean 


vert diſagree to a gift, and the huſband agree, that 
ift is good. | Dock. 
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Dos. What if the lands in that caſe of a man and 


his wife be charged with damages, or be charged 
with more rent than the land is worth, and the huſ- 


band die; ſhall the wife be charged to the damages 


or to the rent? | 
Stud. I think nay, if the wife refuſe the occupa- 


tan ot tie ground And 
T think the ſame 


law to be, if a leaſe be made to the 
huſband and the wife, yielding a greater rent than the 


land is worth, that the wife after the huſband's death 


may refuſe the leaſe, to ſave her from the payment 


of the rent: and ſo may the ſucceſſor of an abbot. 


Dot. And if the huſband in that caſe outlive the 


'wife, and then make his executors and die, whether 


may his executors in like wiſe refuſe the leaſe? 
Stud. If they have goods ſufficient of their teſta- 


tor to pay the rent, I think they may not refuſe it: 
but if they have not goods ſufficient of their teſtator 
to pay the rent to the end of the term, I think, if 
they relinquiſh the occupation, they may by ſpecial 
pleading diſcharge themſelves of the rent and the 
leaſe; and if they do not, they may lightly charge 
themſelves of their own goods. And if a leaſe be 


made for term of life, the remainder to an abbot for 


term of life of Jobn at Stile, referving a greater rent 
than the land is worth, and after the tenant for term 
of life dieth; the abbot may refuſe the remainder, 


for the cauſe before rehearſed: and in caſe that the 


abbot aſſent to the remainder, whereby he is charged 
to the rent during the time that he is abbot, and 
after he dieth or is depoſed, living the ſaid ohn at 
Stile, in that caſe his ſucceſſor may diſcharge him- 
ſelf, by refuſing the occupation of the land, as is 
aforeſaid. But I think that if ſuch a remainder were 
made to a dean, and to the chapter, and the dean 
agree without the aſſent of the chapter, that in that 
caſe the dean and the chapter may afterwards diſ- 


agree 
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* to the remainder, and that the act of the dean 
without the aſſent of the chapter ſhall. not charge 
the chapter.in that behalf. And thus it appeareth, 
though the meaning of the ſaid chapter and article 
in the ſaid ſum be, that a prelate may not diſagree 
unto a legacy. for hurting of the houſe, yet he may 
after the laws of the realm diſagree thereto where it 
ſhould hurt his houſe. And if in a Precipe quod red. 
dat there be but one tenant, be he ſpiritual or tem 
poral, and he refuſe by way of diſclaimer, in ſuch 
caſe where he may diſclaim, by the law; there the 
land ſhall veſt in the demandant : and if there be 
two tenants, then it ſhall veſt in his fellow, if he 
will take the whole tenancy upon him, or elſe it ſhall 
veſt in the demandant. But if an abbot or layman 
refuſe the taking of the profits, and ſhew a ſpecial | 
cauſe why it ſhould hurt him if he do aſſent, and be | 
thereby diſcharged, as is ſaid, before; in whom the 
land ſhall then veſt it is more doubt, whereof I will, Þ 
no farther ſpeak at this time. And thus it appear- i 
eth by divers of the caſes that be put in this chapter, 1 
that he that is ignorant in the law of the realm ſhall 1 
lack the true judgment of conſcience in many caſes. | 
For in many of theſe caſes what may be done there- 1 
1 in by the law, muſt alſo be obſeryed in conſcience, 
| . C. . . . N 
' G H A Pr MANY... 
¶ I betber a gift made under a condition be void, 
if the ſovereign only break the condition. 
| If Summa Roſella, in the title Alienatio, the 12th 
1 article, is aſked this queſtion, Whether a gift 
made under a certain form may be avoided or re- 


voked, becauſe the prelate of ſovereign only did 1 
break the form? And it is there anſwered; That it BE 
may not, for that the deed of the prelate only ought in 
unt to hurt the church: and if thoſe words (under a 9 
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manner) be underſtood of a 15 upon condition, as 
they ſeem to be, then the ſaid ſolution holdeth not in 
this realm neither in the law nor conſcience. 
Doc. What is then the law of England if a man 
infeoff an abbot by deed indented, upon condition 
chat if the abbot pay not to the feoffor a certain ſum 
of money at ſuch a day, that then it ſhall be lawful 
to the feoffor to re-enter, and at that day the abbot 
faileth of his payment; may the feoffor lawfully re- 
enter, and put out the abbot ? 
Stud. Yes verily, for he has no right to the land 
but by the gift of the feoffor, and his gift was condi- 
tional; and therefore if the condition be broken, it 
is lawful by the law of England for the feoffor to re- 
enter, and to take his land again, and to hold it as 
in his firſt eftate : by which re-entry, after the laws 
of the realm, he diſproveth the firſt livery of ſeiſin, 


3 and all the meſne acts done between the firſt feoff- 


ment and the re- entry. And it forceth little in the 
law, in whom the default be that the condition was 
not performed, whether in the abbot, or in his co- 
vent, or in both, or in any other perſon whatſoever 
he be, except it be in the feoffor himſelf. And it is 
great diverſity between a clear gift made to an 
abbot without condition, and where it is made 
with condition: for when it is made without condi- 
tion, the act of the abbot only ſhall not by the Com- 
mon Jaw diſherit the houſe, but it be in very few 
caſes. But yet upon divers ſtatutes the ſufferance of 
the abbot only may diſherit the houſe, as by his ceſ- 
_ * fer, or by levying a croſs upon a houſe againſt the 
ſtatute thereof made, in which caſe the houſe there- 
by ſhall leeſe the land: and ſome ſay that by the 


Common law upon his diſclaimer in avowry a writ 


ef right of diſclaimer lieth. But if the gift be upon 
condition, it ſtandeth neither with law nor conſcience 
that the abbot ſhould have any more perfect or ſure 
£45 TE eſtate 
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eftate than was given unto him: and therefore as the 
ſaid eſtate was made to the houſe upon condition, fo 
that eſtate may be avoided for not performing, of the 
condition. And I think verily, that this I have ſaid 

is to be holden in this realm both in the law and 
conſcience, and that the decrees of the church to the 
- contrary bind not in this caſe, But if the lands be 
given to an abbot, and to his covent, to the intent 
to find a lamp, or to give certain alms to poor men; 
though the intent be not in thoſe caſes fulfilled, yet 
the feoffor nor his heir may not re-enter; for he 
* reſerved noc re- entry by expreſs words: ne in the 
words, when he ſaid, 70 the intent to find a lamp, or 
to give alnis, &c. is implied no re-entry: ne the feoffor 
nor his heirs ſnall have no remedy in ſuch caſes, un- 
leſs it be within the caſe of the ſtatute of Weſtminſter 
the ſecond, that giveth the Ceſavit de Cantaria. 


e pa 
¶ Whether a covenant made upon a_gift to the 
- . church, that it ſhall not be aliened, be good. - 


N the ſaid ſum, called Summa Roſella, the ſaid title 
1 Aienatio, the 13th article, is aſłed this queſtion, - 
Whether a covenant made upon a gift to the church, 
that it ſhall not be aliened, be good ꝰ And the ſame 


GN moved again in the ſaid Summa called 
Koſella, in the title Conditio, the firſt article, and in 


- 14 


Summa Angelica, in the title Donatio prima, the fifty- 
firſt and fifty-ſecond articles. And the intent of the 
queſtion there is, Whether notwithſtanding that the 
condition be good to ſome alienations, whether that 
yet it be good to reſtrain alienations for the redem 
tion of them that be in captivity under the infidels, 
or for the greater advantage of the houſe ? And 
though the better opinion be there, that the condi- 
tion may not be broken for redemption of them that 
* | be 
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be in captivity ; yet it is in manner a whole opinion 

that it may be ſold for the greater advantage to the 

houſe : for it is ſaid there, that it may not be taken 

but that the intent of the giver was ſo; and there- 

fore they call the condition that prohibiteth it to be 

ſold Conditio turpis, that is to ſay, a vile condition: 

wherefore they regard it not. But verily, as I take 

it, if a condition may reſtrain any manner of aliena- 

wn tions, then it ſhall as well reſtrain alienations for the 
two cauſes before rehearſed, as for any other cauſes : 
| and though methinketh that the condition is good, 
| and after the law of the realm, that upon gifts to 
the church alienation is reſtrained ; yet I ſhall touch 

one reaſon that is made to the contrary, that is 

this: There is a clear ground in the law, that 

if a feoffment be made to a common perſon in fee, 

upon condition that the feoffee ſhall not alien to, no 

man; that condition is void, becauſe it is contrary 

to the cſtate of a fee-ſimple, to bind him that hath 

. the eſtate that he ſhould not alien if he liſt. And 

ſome ſay that an abbot that hath lands to him and to 

his ſucceſſors, hath as high and as perfect a fee-ſimple 

as hath a layman that hath land to him and to his 

heirs; and therefore they ſay, that it is as well a- 
0 law of the realm to prohibit that the ab- 

bot ſhall not alien, as it is to prohibit a layman there- 

of. And though it be therein true as they ſay, as 
to the highneſs of the eſtate, yet methinketh there is 
 _ a great diverſity between the caſes concerning, Fair 
alienations, . For when lands be given in fee-ſimple 
to à common perſon, the intent of the law is that 
the feoffee ſhall have power to alien, and if he do a- 
lien, it is not againſt the intent of the law, ne yet a- 
gainſt the intent of the feoffor; but when lands be 
given, to an abbot and to his ſucceſſors, the intent pf _ 
the law is, and alſo, of the giver, (as it is to preſume) 
_- that jt ſhould remain in the houſe for ever Ck SUL I 
| © Eh ore 
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fore it is called Morimain, that is to ſay, a dead hand, 
as who faith, that it ſhall abide there alway as a thing 
dead to the houſe. And therefore, as I ſuppoſe, the 
law will ſuffer that condition to be good, that is 

made to reſtrain that ſuch Mortmain ſhould not be 
aliened; and that yet it may prohibit the ſame con- 
dition to be made upon a feoffment made in fee- 
ſimple to a man and to his heirs: for that is the moſt 
high, the moſt free, and the moſt pure eſtate that is 
in the law. But the law ſuffereth ſuch a condition 
to be made upon a gift in tail, becauſe the ſtatute 
prohibiteth that no alienation ſhould be made there- 
of, And then, as the law ſuffereth ſuch a condition 
upon a gift in Mortmain, that is to ſay, that it ſtrall 
not be aliened, to be good; ſo it judgeth the con- 
dition alſo according to the words: that is to ſay, if 
the condition be general, that they ſhall not alien to 
no man, as this caſe is, that it ſhall be taken gene- 
rally according to the words, and it ſhall not be ta- 
ken that the intent of the giver was otherwiſe than 
he expreſſed in his gift : though percaſe if he were 
alive himſelf, and the queſtion were aſked him, whe- 
ther he would be contented it ſhould be aliened for 
the ſaid two cauſes or not, he would ſay yea; but 
when he is dead no man hath authority to interpret 
his gift otherwiſe than the law ſuffereth, nor other- 
wiſe than the words of the gift be. And if the con- 
dition be ſpecial, that is to ſay, that the land ſhall 
not be aliened to ſuch a man or ſuch a man, then 
the condition ſhall be taken according to the words, 
and then they may be aliened as for that condition'to 
any other but to them to whom it is expreſly prohi- 


bited that the land ſhould not be aliened to. And 


it the lands in that caſe be aliened to one that is not 

excepted in the condition, then he may alien the 

and to him that is firſt excepted without breaking 

ef the condition; for W 3 be taken ſtrictly in 
OO 5 P 3 
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the law, and without equity. And thus methink- 
eth, that becauſe the: ſaid condition is general, and 


reftraineth all alienations, that it may not be aliened 


neither by the law of the realm, ne yet by conſci- 
ence, no more for the ſaid two cauſes, then it may 
for any other cauſe. And this cafe muſt of neceſſity 
be judged after the rules and grounds of the law of 
the realm, and after no other law, as me ſeemeth. 


CHA P. XXXVI. 
If the patron preſent not within fix months, who 
q fats ſhall preſent ? | 


75 the ſame ſum called Summa Roſella, in the title 
Beneficium, in principio, it is aſked, If the patron 


preſent not within ſix months, who ſhall reſent, and 


within what time the preſentment muſt be made? 


And it is anſwered there, that if the patron preſent 


not within fix months, that the chapter ſhall have 


ſix months to preſent; and if the chapter preſent 


not within fix months, that then the biſhop ſhall 
have other fix months ; and if he be negligent, then 
the metropolitan ſhall have other ſix months; and 
if he preſent not, then the preſentment is devolute to 


the patriarch; and if the metropolitan have no ſu- 


perior under the pope, then the preſentment i is de- 
volute to the pope, And ſo, as it is ſaid there, the 
archbiſhop ſhall ſupply the negligence of the biſhop, 


if he be not exempt; and if he be exempt, the pre- 


ſentment immediately ſhall fall from the. biſhop to 


the pope. And, as I ſuppoſe, theſe diverſities hold 


not in the laws of the realm. 
Doc. Then, I pray thee, ſhew me wha mall pre- 


ont by the laws of the realm, if the en do not 


preſent within fix months. 
Stud. Then for default of the patron the biſhop 
ſhall preſent, unleſs the king be e and if the 
| biſhop 
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biſhop preſent not within ſix months, then the me- 
tropolitan ſhall preſent, whether the biſhop be ex- 
empt or not: and if the metropolitan preſent not 
within the time limited by the law, then there be 
divers opinions who ſhall preſent, for ſome ſay the 

pe ſhall preſent, as it is ſaid before, and ſome ſa; 


the king ſhall preſent. F 


Doc. What reaſon make they that ſay the king 
ſhould preſent in that caſe? x 
Stud. This is their reaſon; they ſay that the king 
is patron paramount of all the benefices within the 
realm. And they ſay farther, that the king and his 
programmes kings of England, without time of mind, 
ave had authority to determine the right of patro- 
nages in this realm in their own courts, and are 
bound to ſee their ſubje&s have right in that behalf 
within the realm, and that in that caſe from him li- 
eth no appeal. And then they ſay, that if the pope 
in this caſe ſhould preſent, that then the king ſhould * 
; not only leeſe his patronage paramount, but alſo 


taat he ſhould. not ſometime be able to do right to 
his ſubjects. re 


Do#. In what caſe were that? 
Stud. It is in this caſe : The law of the realm is, 
that if a benefice fall void, then the patron ſhall pre- 
ſent within ſix months; and if he do not, that then 
the ordinary ſhall preſent : but yet the law is farther 
in this caſe, that if the patron preſent before the or- 
dinary put in his clerk, that then the patron of right 
ſhall enjoy his preſentment ; and ſo it is though the 
time ſhould fall after to the metropolitan, or to the 
pope. And if the preſentment ſhould fall to the 
-- pope, then though the advowſon abode ſtill void, ſo 
that the patron might of right preſent, yet the pa- 
tron ſhould not know to whom he ſhould preſent, 
7-unleſs he ſhould go to the pope, and ſo he ſhould 
fail of right within the realm. And if percaſe he 
r P 4 went 
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went to the pope, and preſented an able clerk unte 
him, and yet his clerk were refuſed, and another put 
In at the collation of the pope, or at the preſentment 
of a ſtranger ; ; yet the patron could have no remedy 
for the wrong within the realm, for the incumbent 
might abide till out of the realm. And therefore 
the law will ſuffer no title in this caſe to fall to the 

And they ſay, that for a like reaſon it is, 
that the law of the realm will not allow an excom- 
mengement that is certified into the king's court un- 
der the pope's bulls : for if the party offered ſuffi- 
cient amends, and yet could not obtain his letters 
of abſolution, the king ſhould not know to whom to 
write for the letters of abſolution, and the party 
could not have right and that the law will in no 
wiſe ſuffer. 

Dof. The patron in that cafe may prefent to the 
ordinary, as long as the church is void; and if the 
ordinary accept him not, the patron may have his 
remedy againſt him within this realm. But if the 

pe will put in an incumbent before the patron 
preſent, it is reaſon that he have the preſentment, as 

ne ſeemeth, before the king. d 
| Stud. When the ordinary hath furceſſed his time, 

he hath loſt his power as to the reſentment, ſpeci- 
ally if the collation be devolute to the pope. And 
| alſo when the preſentment is in the metropolitan, he 
ſhall pur in the clerk himſelf, and nor the ordinary. 
And fo there is no default in the ordinary, though he 
preſent not the clerk of the patron, if his time be 
paſt; and fo there lieth no remedy againſt him for 
the patron. 
Dot. Though the incumbent abide ſtill out of 
dhe realm, yet may a Quare Impedit lie againſt him 
within the realm : and if the incumbent make de- 
fault upon the diſtreſs, and appear not to ſhew his 

title, then the Patron ſhal have a writ to the biſhop 
f aceord- 
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according to the ſtatute, and ſo is not without re- 
medy:: bet botits 1315 21d 
| Stu. But in this caſe he cannot be ſummoned, 
attached, nor diſtrained, within the realm. 
Dosi. He may be ſummoned by the church, as 
the tenant may in a writ of right of advowſon. 
Stud. There the advowſon is in demand, and here 
the preſentment is only in debate; and ſo he cannot 
be ſummoned by the church here, no more than if 
it were in a writ of annuity, and there the common 
return is, quod Clericus eft beneficiatus, non habens Lai- 
cum feod* ubi poteſt ſummoneri. And though he might 


be ſummoned in the church, yet he might neither 


be attached nor diſtrained there; and ſo the patron 

fhould be without remedy. g 

Doc. And if he were without remedy, he ſhould. 
et be in as good caſe as he ſhould be if the king 
ould preſent: for if the title ſhould be given to the 


the time, though the church abide ſtill void. For I 
have heard ſay, that in ſuch preſentments no time 
after the law of the realm runneth unto the king. 
Stud. That is true, but there the preſentment 
ſhould be taken from him by right, and by the law, 
and here it ſhould be taken from him againſt the 
law, and there as the law could not help him ; and 
that the law will not ſuffer. | h 
Doc. Yet methinketh alway that the title of the 
lapſe in ſuch caſe is given by the law of the church, 
and not by the temporal law: and therefore it for- 
ceth but little what the temporal law will in it, as me 
ſeemeth. | 
Stud. In ſuch countries where the pope hath power 
to determine the right of temporal things, I think 
it is as thou ſayeſt; but in this realm it is not ſo. 


1 8 


king, the patron had loft his preſentment clearly for 


And the'right of preſentment is a temporal thing, 


and a temporal inheritance: and therefore I-think . 
e it 
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it belongeth to the king's law to determine, and alſo 
to make laws who ſhall preſent after ſix months, as 
well as before, ſo that the title of examination of a- 
| bility or non-ability be not thereby taken from the 
ordinary. And in like wiſe it is of avoidance of 
benefices, that is to ſay, then it ſhall be judged by 
the king's laws when a benefice ſhall be ſaid void, 
and when not, and not by the law of the church: 
as when a parſon is made a biſhop, or accepteth an- 
other benefice without a licence, or reſigneth, or is 
deprived ; in theſe caſes the Common law ſaith, that 
the benefice is void, and ſo they ſhould be, though 
a law were made by the church to the contrary. And 
ſo if the pope ſhould have any title in this. caſe to 
preſent, it ſhould be by the law of the realm. And 
I have not ſeen. ne heard that the law of the realm 
hath given any title to the pope to determine any 
temporal thing that may be lawfully determined by 
the king's court, 1 . 
DoF. It ſeemeth by that reaſon that thou haf 
made now, that thou preferreſt the king's authority 
in preſentments before the pope's; and that me- 
thinketh ſhould not ſtand with the law of God, ſith 
the pope is the vicar- general under God. 
Stud. That I have ſaid proveth not that for the 
higheſt preferment in preſentments he is to have au- 
thority to examine the ability of the parſon that is 
preſented, for if the preſentee be able, it ſufficeth to 
the diſcharge of the ordinary by whomſoever he be 
eſented, and that authority is not denied by the 
lawoof the realm to belong alway to the ſpiritual ju- 
riſdiction. But my meaning is, that as to the right 
of preſentments, and to determine who ought to 
pPreſent, and who not, and at what time, and when 
the church ſhall be judged to be void, and when 
not, belong to the king and to his laws: or elſe it 
were a thing in vain for him to hold plea of 1 | 
2 Ons, 


— 
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ſons, or to determine the right of patronage in his 
own courts, and not to have authority to determine 
the right thereof, and thoſe claims ſeem not to 
be againſt the law of God. And ſo me ſeemeth in 
this caſe the preſentment is given the king. 

Doc. And if the king ſhould have right to pre- 
ſent, then might the church happen to continue void 
for ever: for as we have ſaid before, no time runneth 
to the king in ſuch preſentment, FIR i 
Stud. If any ſuch caſe happen, if the king preſent. 
not, then may the ordinary ſet in a deputy to ſerve 
the cure, as he may do when negligence 1s in other 
patrons that may preſent, and do not; and allo it 
cannot be thought that the king, which hath the 
rule and governance over the people, not only of 
their bodies, but alſo of their ſouls, will hurt his 
conſcience, and ſuffer a benefice continually to ſtand 


without a curate, no more than he doth in advow- 
ſons that be of his own preſentment. | 


CHA P.  IEEVEL. no. 
« Whether the preſentment and collation of all 
benefices and dignities, voiding at Rome, be- 


longeth only to the pope. 


1 N the ſame ſum called Summa Roſella in the title 
Beneficium primum, in the 13th article, it is ſaid, 
that benefices, dignities and parſonages voiding in 
the court of Rome may not be given but by the pope; 
and likewiſe of the pope's ſervants, and of other that 
come and go from the court, if they die in places 
nigh to the court within two days journey, all cheſe 
belong to the pope: but if the pope preſent not 
within a month, then after the month they to whom 
it belongeth to preſent, may preſent by themſelves 
only, or by their vicar general, if they be in far parts. 
And theſe ſayings hold not in the laws of the realm. 
29 Dock. 


| 
| 
| 
| 
| 
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taken 


- De. What is the cauſe that they hold not in this 
realm as well as in all other realms ? 
Stud. One cauſe is this: The king in this realm, 


according to the ancient right of his crown, of all 


his advowſons that be of his patronage ought to pre- 
ſent, and in like wiſe other patrons of benefices of 


their preſentment : and the pleas of the right of pre- 
ſentments of benefices within this realm belong to 


the king and his crown. And theſe titles cannot be 

— the king and his ſubjects but by their 
aſſent; and the law that is made therein to put away 
the title bindeth not in this realm. And over that, 
before the ſtatute of 25 Ed. 3. there was a great in- 
convenience and miſchief by reaſon of divers provi- 
ſions and reſervations that the pope made to the be- 
nefices in this realm, contrary to the old right of the 
king, and other patrons in this realm, as well to the 
archbiſhopricks, biſhopricks, deanries and abbies, as 
to. other dignities and benefices of the church. And 
many times aliens thereby had benefices within the 
realm that underſtood not the Eugliſb tongue, ſo that 
they could not counſel ne comfort the people when 
need required; and by that occaſion great riches was 
conveyed out of the realm. Wherefore, toavoid ſuch 
inconveniencies, it was ordained by the ſaid ſtatute, 


that all patrons, as well ſpiritual as temporal, ſhould 


have the preſentments freely : and in caſe the colla- 
tion or proviſion were made by the pope in diſturb- 
ance of any ſpiritual perſon, that then for that time 


the king ſhould have the preſentment ; and if it were 


in diſturbance of any lay patron, that then if the pa- 
tron preſented not within the half-year after fuch 
voidance, nor the biſhop of the place within a month 


after the half-year, that then the king ſhould have 


alſo the preſentment, and that the king ſhould have 
the profits of the benefices fo occupied by proviſion, 


except abbies and priories, and other houſes that 


have 


NS 
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have college and covent, and there the college and 
covent to have the profits. And becauſe the ſtatute 
is general, and excepteth no ſuch benefices as ſhall 
void in the court of Rome, or in ſuch other place as 
before appeareth, therefore they be taken to be with- 
in the proviſion of the ſaid ſtatute, as well as the be- 
nefices that void within the realm: and all proviſors 
and executors of the ſaid collations and proviſions, 
and all their attornies, notaries and maintainers, ſhall 
be out of the protection of the king, and ſhall have 
like puniſhment as they ſhould have for executing 
of -benefices voiding within the realm. 

Doc. But I cannot ſee how the ſaid ſtatute may 
ſtand with conſcience, that ſo far reſtrained the pope 
of his liberty, which, as me ſeemeth, he ought in 
this caſe of right to have. 

Stud. Becauſe (as I ſuppoſe) that patrons ought 
of right to have their preſentments under ſuch man- 
ner as they claim them in this realm, as I have ſaid 
before, and as in the 26th chapter of this book ap- 
peareth more at large. And alſo foraſmuch as it 
peareth evidently, that great inconvenience fol- 
lowed upon the ſaid proviſions, and that the ſaid ſta- 
tute was made to avoid the ſame, which ſith that 
time hath been ſuffered by the pope, and hath been 
alway, uſed in this realm without reſiſtance, it ſeem- 
eth that the faid ſtatute hows therefore ſtand with N 
Wage aer 0 


| 0 HA P. XXXVIII. 8 ps 
4 75 a houſe by chance fall upon a — that is a 
3 who ſpall bear the 2 i 


1 * the faid fam called Summa Roſella, the ſaid title 
1 Calis fortuitus, in the beginning, is put this caſe: 
If a man lend another a horſe, which is called there 
a Depetum, and a houſe by chance falleth upon the 


* * 


rs 
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horſe, whether in that caſe he ſhall anſwer for the 
horſe? And it is anſwered there, that if the houſe 
were like to fall, that then it cannot be taken as a 
chance, but as the defaulr of him that had the horſe 
delivered to him: but if the houſe were ftrong, and 
of likelihood, and by common preſumption, in no 
danger of falling, but that it fell by a ſudden tem- 
peſt, or ſuch other caſualty, that then it ſhall be taken 
as à chance, and he that had the keeping of the 
Horſe ſhall be diſcharged. And though this diver- 
fity agreeth with the laws of the realm, yet for the 
more plainer declaration thereof, and for the more 
like caſes and chances that may happen to goods, 
that a man hath in his keeping that be not his own, 
T ſhall add a little more thereto that ſhall be ſome- 


what neceſſary, as methinketh, to the ordering of 


conſcience. Firſt a man may have of another by 
way of loan or borrowing money, corn, wine, and 
ſuch other things, where the ſame thing cannot be 
delivered if it be occupied, but another thing of like 
nature and like value muft be delivered for it; and 
fuch things he that they be lent to, may by force of 
the loan uſe as his own, and therefore if they periſh, it 


- Kat his jeopardy ; and this is moſt properly called 


a loan. Alſo a man may lend to another a horſe, an 
ox, a cart, or ſuch other things as may be delivered 
again, and they by force of that loan may be uſed 
and occupied reaſonably in ſuch manner as they were 
borrowed for, or as it was agreed at the time of the 


loan that they ſhould be occupied: and if ſuch things 


be occupied otherwiſe than according to the intent 
of the loan, and in that occupation they periſh, in 
what wiſe ſoe ver they periſn, ſa it be not in default 
of the owner, he that borrowed them ſhal! be charg- 
ed therewith in law and conſcience: and if he that 


borrowed them occupy them in ſuch manner as they 
were lent for, and in that occupation they periſh in 


default 


default of him that they were lent to, then he ſhall 
' anſwer for them; and if they periſh not through his 
defaulr, then he that owneth them ſhall bear the loſs. 
Alſoif a man have goods to keep to a certain day, 
for a certain recompence for the keeping, he ſhall 
ſtand charged or not charged after as default or no 
default ſhall be in him, as before appeareth : and fo 
it is if he have nothing for the keeping. Burt if he 
have for the keeping, and make a promiſe at the 
time of the delivery, to re-deliver them ſafe at his 
peril, then he ſhall be charged with all chances that 
may fall. But if he make that promiſe, and have 
nothing for keeping, I think he is bound to no ſuch 
caſualties, but that be wilful and_his own default, 
for that is a nude or a naked promiſe, whereupon, 
as I ſuppoſe, no action lieth. Alſo if a man find | 
goods of another, if they be after hurt or loſt by wil- + | 
ful negligence, he ſhall be charged to the owner: but/<-- /4 / 
i they be loſt by other caſualty, as if they be laid L 
in a houſe that by chance is burned, or if he deliver 2 
them to another to keep, that runneth away with 
them, I think he be diſcharged. And theſe diver- 
ſities hold moſt commonly upon pledges, or where 
a man hireth goods of his neighbour to a certain 
day for certain money. And many other diverſities 
de in the law of the realm, what ſhall be to the jeo- 
pardy of the one, and what of the other, which I 
will not ſpeak of at this time. And by this it may 
appear, that it is commonly holden in the laws of 
England, if a common carrier go by the ways that 
de dangerous for robbing, or drive by night, or in 
other inconvenient time, and be robbed; or if he 
coyvercharge a horſe whereby he falleth into the wa- 
ter, or otherwiſe, ſo that the ſtuff is hurt or impair- 
ed; that he ſhall ſtand charged for his miſdemeanor : 
and if he would percaſe refuſe to carry it, unleſs pro- 
miſe were made unto him that he ſhall not be charg- 


ed 


2 


ed for no miſdemeanor that ſhould be in him, the 


promiſe were void, for it were againſt reaſon and 
againſt good manners, and ſo it is in all other caſes 


like. And all theſe diverſities be granted by ſecon- 
dary concluſions derived upon the law of reaſon, 
vithout any ſtatute made in that behalf. And per- 
adventure laws, and the coneluſions therein, be the 
more plain, and the more open. For if any ſtatute 
. were made therein, I think verily more doubts and 
queſtions would ariſe upon the ſtatute, than doth 
now when they be only gud. and Judged * the 
5 Common law. 


ik. F. XXXIX. 5 
1 Fa prieſt have won much goods by ſaying of 
Rp pl whether he may gi ve thoſe goods, or wake 


. @ will of them. 


TN the ſaid ſum called "IL Reſella, i in the title 
1 Clerious quartus, the 3d article, is aſked; this que- 
ſion: If a prieſt have won much goods by ſaying 
of maſs, whether he may give thoſe goods, or make 
a will of them? Whereto it is anſwered there, that 
he may give them, or make à will of them, ſpeci- 
ally when a man bequeaths money for to have maſſes 
ſaid for him. And the like law is of ſuch things as 
a clerk winneth by the reaſon of an office: for it is 
ſaid there, that ſuch things come to him by reaſon 
of his own perſon. Which ſayings I think accord 

with the law of the realm. But foraſmuch as the 
ſaid article, and in divers other places of the ſaid 
chapter, and in divers other chapters of the ſaid 
ſum, is put great diverſity. between ſuch goods as a 
. clerk hath by reaſon of his church, and ſuch goods 
as he hath by reaſon of his perſon ; and that he muſt 
. diſpoſe ſuch goods as he hath by reaſon of his church 
in ſuch manner as is appointed by the law of the 


0 2 ſo that he may not diſpoſe them ſo liberally 
as 
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as. he may the goods that come by reaſon of his own 
_ perſon: therefore I ſhall a little touch what ſpiritual 
wen may do with their goods after the Jaw of the 
Firſt, A biſhop, of ſuch goods as he hath with 
the dean and chapter, he may neither make gift nor 
bequeſt ; but of fuch goods as he hath of his own 
by reaſon of his church, or of the gift of his an- 
ceſtors, or of any other, or of his patrimony, he 
may both make gifts and bequeſts lawfully. And 
an abbot of the goods of his church may make a 
gift, and that gift is good as to the law: but what 
it is in conſcience, that is after the cauſe and interſt 
and quality of the gift. For if it be ſo much that 
it notably hurteth the houſe or the covent, or it he 
give away the books or the chalices, or ſuch other 
things as belong to the ſervice of God, he cffendeth 
in conſcience ; and yet he is not puniſhable in the 
law, ne yet by /ubpzna, after ſome men, ne in none 
Otherwiſe but by the law of the church, as a waſter 
of the goods of his monaſtery. But nevertheleſs I 
will not fully hold that opinion, as to that that be- 
longeth neceſſarily to the ſervice of God, whether 
any remedy lie againſt him or not, but remit it to 


To judgment of other. And of a dean and chap- 


ter, and a maſter and brethren, of goods that they 
have to themſelves, and alſo of goods that they have 
with the chapter and brethren the ſame diverſity 
holdeth, as appeareth before of a biſhop and the 
dean and chapter; except that in the caſe of a ma- 
Mer and brethren the goods ſhall be ordered as ſhall 
be aſſigned by the foundation. And moreover, of 

a parſon of a church, vicar, or chantry-prieſt, or 
ſuch other, all ſuch goods as they have, as well ſuch 
as they have by reaſon of the parſonage, vicarage, 
or chauntry, as that they have by reaſon of their own 
perion, they may lawfully give and bequeath where 


= 


| 
| 
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they will after the Common law ; and if they, dil. 
Polt Pare among che pariſhioners, and part to the 
building of "churches, or give Part to the ordinary, 


br te poor men, or in ſuch other” manner, as it is 


appointed by the law of the church, they offend not 
therein, unleſs they. think themſelves bounden there- 
to by duty, and by authority of the law of the 
church, not regarding the King's laws; for it they 
do ſo, it ſeemeth they reſiſt the ordinance of God, 
which hath given power to princes to make laws. 
But there, as the pope hath ſovereignty in temporal 
things as he hath in ſpiritual things, there ſome ſay 
that the goods of prieſts muſt in conſcience be diſ- 
poſed as is contained in the faid ſum. But that hold- 
eth not in this realm: for the goods of ſpiritual men 
be temporal in what manner ſoever they come to 
them, and muſt be ordered after the temporal law, 


is the goods of the temporal men muſt be. How- 


beit, if there were a ſtatute made in this caſe of like 
effect in many points as the law of the church is, I 
think it were a right good and a profitable ſtatute. 


r of oy ſs «16 


lo ſhall fucceed a clerk that dieth inteftate? 
N' the ſaid ſum, called Roſella, in the chapter 


I Ciericus quartus, the 5th article, is aſked this 


queſtion, Who ſhall ſucceed to a clerk that dieth in- 
teſtate? And it is anſwered, That in goods gotten 
by reaſon of the church, the church ſhall ſucceed; 


but in other goods his kinſmen ſhall ſucceed after 
the order of the law, and if there be no kinſman, 
then the church ſhall ſucceed. And it is ſaid far- 


ther, That goods gotten by a canon ſecular by rea- 
ſon of his church or prebend ſhall not go to his ſuc- 


_ *effor in the prebend, but to the chapter. But where 
m8 +, + i 12 eee IIe ne 2 
done that is beneficed is not of the congregation, but 


: he 
QC * 


þe hath a benefice clearly ſepatate, as, if he be a pars 

fon of a pariſh-church, or is a preſident;or anarch- 
deacon not beneficed by the chapter, then the goods 
gotten by reaſon of his benefice ſhall. go to his ſuc- 
ceſſor, and not to the chapter. And none of theſe 
ſayings hold place in the laws of Englant. 
Doc. What is then the law, if a parſon of a church 
or a vicar in the country die inteſtate, or if a canon 
ſecular be alſo a parſon, and have goods by reaſon 
thereof, and alſo by a prebend that he hath in a ca- 
thedral church, and he die inteſtate, who ſhall have 


7 hu 


his goods? 3 ets 
' "Stud. At the Common law the ordinary in all 
theſe caſes may adminifter the, goods, and after he 
muſt commit adminiſtration to the next faithful 
friends of him that is dead inteſtate that will deſire 
it, as he is bound to do where laymen that have 
goods die inteſtate. . And if no man deſire to have 
adminiſtration, then the ordinary may adminiſter, 
and ſee the debts payed; and he muſt beware that 
he pay the debts in ſuch order as is appointed in the 
Common law : for if he pay debts upon ſimple con- 
tracts before an obligation, he ſhall be compelled to 
pay the debt upon the obligation of his own goods, 
if there be not goods ſufficient of him that died in- 
teſtate. And though it be ſuffered in fuch caſe that 
the ordinary may pay pound and pound · like, that 
is, to apportion the goods among the debtors. after 
his diſcretion, yet by the rigour of the Common law 
he might be charged to him that can firſt have his 
judgment againſt him. And furthermore, by that 
is ſaid before in the laſt chapter it appeareth, that if 
à biſhop that hath goods of his patrimony, or a ma- 
ſter of a college, or a dean, of goods that they have 
.of, their own only to themſelves, die inteſtate, that 
the ordinary ſhall commit adminiſtration thereof, as 
before appeareth; and if they make executors, then 
TS EET k 5 the 
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che executors ſhall hare, the Prin thereof. 

| But the heirs nor the kin! ef Ly y that, xeaſon only 
m 


that they be heirs or ne kin to that is deceaſed, 

ſhall have no meddling with his goods, except it be 

by cuſtom of ſome countries, where the heirs ſhall 

have their.lons, or where the children (the debts and 

legacies paid) ſhall. have a reaſonable part of the 
g90ds, after ente of the ef. 


A. l. 


q If « a man 12 outlawed of felony, or be attainted 
for murther or felony, or that is an Alciſtnus, 
may be ain by every flranger. 


Do: * appeareth in the ſaid ſum, called Summa 
Angelica, in the 21ſt chapter, in the title of 
las the ſecond paragraph, that he is an Aſciſmus 
that will flay men for money at the inſtance of every 
man that will move him to it; and ſuch a man may 
lawfully be flain not only by the judge, but by every 
private perſon. But it is ſaid there in the fourth 
paragraph, that he muſt firſt be judged by the law 
as an Aſciſmus, ere he may be flain, or his goods ſeiſ- 
ed. And it is ſaid farther there in the ſecond para- 
graph, that alſo in conſcience ſuch an Aſcifſmus may 
be ſlain, if it be done through a zeal of juſtice, and 
elſe not. Is not the law of the realm likewiſe of 
men outlawed, abjured, or judged for felony . 
Stud; In the law of the realm, there is no Auch 
hw, that a man ſhall be judged as an Aſciſmus; ne 
Ma man be in full purpoſe, for a certain ſum of mo- 
ney that he hath received, to ſlay a man, yet it is no 
felony ne murther in the law till he hath done the 
act; for intent of felony nor murther is not puniſh- 
able by the Common law of the realm, though it 
be deadly ſin before God; but in treaſon, or in ſome 
ether particular ge by ſtature that intent may be 
"ra puniſhed. 
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puniſned. And though a man in ſuch caſe Kill a 
man for money, yet he ſhall not be attaihted haz 
| he is an Aſciſmus; for, as it is faid, before, there is 
no ſuch term of Aſrifmas in the law of the realm; 
but he ſhall in ſuch caſe be arraigned upon the mur- 
ther, and if he confeſs it, or plead that he is not 
guilty, and is found guilty by twelve men, he malf 
have judgment of lite, and of member, and ſhall 
forfeit his lands and goods. And like law 1s of an 
appeal brought of the murther; if he ſtand dumb, 
and will not anſwer to the murther, he ſhall be at- 
tainted of the murther, and ſhall forfeit life, lands 
and goods. But if he be arraigned of the murther 
upon an indictment at the king's ſuit, and thereupon 
ſtandeth dumb, and will not anſwer ; there he thall 
not be attainted of the murther, bur he ſhall have 
| Paine fort and dure, that is to ſay, he ſhall be pref 
ed to death, and he ſhall there forfeit his goods and 
not his lands, But in none of theſe caſes, that is to 
ſay, though a man be outlawed for murther or felo- 
py, or be abjured, or that he be otherwiſe attainted; 
yet it is not lawful for any man to murther him, or 
ſlay him, ne to put him in execution, but by autho-— 
thority of the king's laws. Inſomuch that if a man 
he adjudged to have Paine fort and dure, and the 
officer beheadeth him, or on the contrary wiſe putt- 
eth him to Paine fort and dure, where he ſnould be- 
head him, he offendeth the law. And if an officer 
which hath authority to put a man to death, may 
not put him to death but according to the judg- 
ment, then methinketh it ſhould follow that, more 
ſttonger, a ſtranger may not put ſuch a man to death 
of his own authority without commandment of the 
law. But if the judgment be that he ſhall be hanged 
i chains, and the officer hangeth him in other 
things, and not in chains, I ſuppoſe he is not guilty 
. f his death. But ſome ſay he ſhall there make a 
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fine to the king. becauſe he bath not followed the 
words of the judgment. 14770 

Alſo, if a man that is no olficer hula. arreft- A 
mar that is outlawed, abjured, or attainted of mur- 
ther or felony, as is aforeſaid, and he diſobeyeth the 


arreſt; and by reaſon of the diſobedience he is ſlain; 


I ſuppoſe the other ſhall not be impeached for his 
death; for it is lawful unto every man to take ſuch 
perſons, and to bring them forth that they may be 
ordered according to the law. But if a Capias be 
directed unto the ſheriff to take a man in an action 
of debt or treſpaſs, there no man may take the man, 
but he have authority from the ſneriff: and if any 
man attempt of his own authority to take him, and 
he reſiſteth, and in the reſiſting is flain, he that 
would haye taken him i is guilty of his death. | 


CHAP, XLII. 


1 Whether a man (hall be bounden by the act or 
offence of bis ſervant or oſſicer. 


N the ſaid ſum called Summa Angelica, in the title 
Dominus, 4th paragraph, is aſked this queſtion, 
Whether a man ſhall be charged for his houſhold ? 
And ĩt is ſaid there, that he ſhall, when the houſhojd 
offendeth in an office or miniſtry that the maſter is 
the chief officer of, and he hath the work and the 
profit of the houſhold : for it ſhall be his default 
_that he would chuſe ſuch ſervants, for he ought to 
: appoint honeſt perſons, But it is ſaid there, that it 
is to be underſtood civilly, and not criminally, 


whereby, as it is ſaid there, he that is a governour 


is bound for the offence of his officers; and that the 


ſame is to be holden of a captain, that he ſhall'be 
bound for the offence of his ſquires, and an hoſt for 
his gueſl, and ſuch; other. Nevertheleſs it is ſaid 
theres that certain W aan there rehearſed, ſaid 

thercto, 


— —— — 


— — 
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thereto, that if the office be an open or publick of: 
fice, as an office of power, or other like; it ſuffieeth 
to bring forth him that offended: but it is otherwiſe 
if it be not a publick office, but an hoſt or a taver- 
ner, or other like. But if the houſhold offend: not 
in the office, the lord is not bound as to the law, but 
in conſcience he is bound if he were in default by 
not correcting them; for he is bound to correct 
them both by word and example, and if he find any 
incorrigible, he is bound to put him away, except 
that he hath preſumptions, that if he do ſo, he will 
be the worſe, and then he may do that he thinkerh 
beſt, and he is excuſed, and elſe not; for to fuch 


_ perſons it is ſaid, Error qui non refititur, approbatur, 
that is to ſay, an error that is not reſiſted is approv- 


ed. And though divers of the ſayings before re- 
hearſed agree with the law of the realm, yet all do 


not ſo; and allo they that do are to be obſerved by 
authority of the law of the realm, and not by the 
authority alledged in the ſaid paragraph. And there- 


fore I intend to treat ſomewhat where the maſter 


mall be charged by his ſervant or deputy, or by 


them that be under him in any office, and where 
not: and then I intend to touch ſome other things, 


-where the maſter after the laws of the realm ſhall be 
charged by the act of his ſervant in other caſes not 
concerning offices, and where not. Ge 

Fit, If a man be committed to ward upon arear- 


ages of accompt, and the keeper of the priſon ſuf- 


fereth him to go at large, then an action of debt 
- ſhall lie againſt him. And if he be not ſufficient, 
then it lieth againſt him that committed the keeping 
of the priſon unto him; and that is by reaſon of the 
-Narute of Weſtminſter 2. cap. 11. Alſo if bailiffs of 
+ franchiſes that have return of writs make a falſe re- 
turn, the party ſhall have averment againſt it, as well 
of too little iſſues as of other things, as well as he 
01719615 A Q 4 | 5 {hull 
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ſhalt have again the ſheriff ; but all the puniſiment 
ſhall be only upon the bailiff, and not upon the lord 
of the Tranche and that doth appear by the ſtatute 
made in the firſt yy of Edv. Hi the firſt chapter. 


But if an under- ſheriff maxe a return whereupon the 
ſheriff ſhall be amerced, there the high-ſheriff ſhall 
be amerced, for the return is made expreſl y- in his 
name. Bur if it be a falſe return whereupon an 
action of diſceit lieth, in that caſe it may be brought 
_ againſt the under-ſheriff. And ſee thereof the ſta- 
tute that is called Statutum de male returnantibus 
brevia. 
Alſo, if the king butler mike de uties, he ſhall 
' anſwer for his deputies as for himſelf ; as appeareth 
in the ſtatute made in the twenty-Grſt year of king 
Edo. III. De proditionibus, the twenty-firſt chapter. 
Alſo in the ſtatute that is called Statutum ſcaccarii, 
it is enacted, among other things, That no officer of 
the exchequer mall put any clerk under him, but ſuch 
as he will anſwer for. And foraſmuch as the ſtarute 
is general, it ſeemeth that he ſhall anſwer as 3 
an "Untruth 1 in any ſuch clerk as for an overſi 
Alſo in the fourteenth: year of king Edæp. fil. c. 9. 
it is enacted; That all gaols ſhall be adjoined again 
to the ſhires, and that the ſheriff ſhall have the keep- 
ing of W 18 and that the ſheriff ſhall make ſuch 
under-gardrins for the which they will anſwer. And 
neverthelefs J ſuppoſe that if there be an eſcape by 
default of the gaoler, that the king may charge the 
gacler, if he will, But it is no doubt but he may 
charge the ſheriff, by reaſon of this ſtatute, if he 
Will. But if it be a wilful eſcape in the gaoler, which 
15 fel lony in him, the ſheriff ſhall not be bound to 
Fa aber to the felony, ne none other but the * 
ime, and they chat aſſented to him. 
Alſc, if a man have a ſheriffwick, conſtabliſdip. | 
dr r ballywick in fee, whereby he hath the keeping of 


priſoners, 


i 
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if ha let any to replevin that be not reple- 
; * and thereof be attaint, he ſhall leeſe the of- 
fice, Ac. And if it be an under- ſheriff, conſtable, or 
bail, that hath. the keeping of the priſon, that doth. 
* it without knowledge of the lord, he ſhall have im- 
| priſonment by. three years, and after ſhall be ran- 
Loahed at the king's will; as appeareth in the ſtature 
of Maſm. 1. the 15th chapter. And ſo it appeareth, 
that in this caſe, he that is lord of the priſon is not 
bound to anſwer for the offence of them that have 
the rule of the priſon under him, but that they ſhall 
have the puniſhment themſelves for their miſde- 
meanor. Alſo there is a ſtatute made in the 27th 


"1 of king Edw. III. the 19th chapter, that is cal- 


d the ſtatute of the ſtaple, whereby it is ordained, 
| hat no merchant, ne none other man, ſhall nor 
| leeſe their goods for the treſpaſs or forfeit of their 
An ſervants z — it be by commandment of his ma- 
| ſter, or that he offend in the office that his maſter 
| hath put him in, or elſe that the maſter ſhall be 
bound to anſwer for the deed of his ſervant by the 
lu marchant, as in ſome places it is uſed. 
Alſo it is enacted in the 14th year of king Edæw. 
III. the 8th chapter, That wapentakes and hundreds 
that be ſevered from the counties ſhall be adjoined 
again unto them, and that if the ſheriff hold them 
in his own hands, that he ſhall put in them ſuch bai- 
- liffs. that have lands ſufficient, and thoſe far which 
be will anſwer ; and that if he let them to term, that 
they be let to the ancient ferm: but after it is prohi= * 
bited by the ſtatute of the 23d year of king H. VI. 
the 30th chapter, that no ſheriff Mall let his 2 | 
wicks nor wapentakes to ferm. And when they 
ones in the ſheriff's own hands, and the ſheriff — 
in bailiffs, they be but as under-bailiſſs to the king. 
and che ſheriff the high-bailiff, and they in manner 
the Gerifi's ſervants, and put in only by him; and 
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therefore by the ſaid ſtatute of king Edi. III. he 
ſhall anſwer for them, if they offend in their office. 
But if the ſheriff let them to fermꝭ then though the 
Meriff offend the ſtatute in that doing, yet whether 
he ſhiall be charged for their miſdemeanor in the of- 
fice or not, is a great doubt to foine men; for they 
ſay that this ſtatute is only to be underſtood; where 
the bailiwicks be in the ſheriff's hands, but here they 
be not ſo, ne the bailiffs be not his ſervants, but his 
ſermors: and therefore they ſay, that if the ſheriff 
ſhall be charged for them, it is by the Common law, 
and not by the ſtatute aforeſaid. Alſo in the ſecond 
year of king Henry VI. the 14th chapter, it is enact- 
ed, That officers by patent in every court of the 
king, that by virtue of their office have power to 
make clerks in the ſaid courts, ſhall be charged and 
fworn to make fuch clerks under them for whom 
they will anſwer. Alſo the hoſpitallers and templars 
be prohibit they ſhall hold no plea that belongs to 
the king's courts, upon pain to yield damages to the 
party grieved, and to make ranſom to the king: 
that the ſuperiors ſhall anſwer for their obediencers, 
as for their own deed. Weſt. 2. c. 43. Alſo the fer- 
jeant of the catery ſhall ſatisfy all the debts, damages; 
and executions that ſhall be recovered againſt any 
that is purveyor or achator under him, that offend 
againſt the ſtatute of 36th of Edw. III. or againſt 
the ſtatute of 24th of Her. VI. in caſe the purveyor 
or achator be not ſufficient, Sc. And the party 
plaintiff ſhall have a Scire facias againſt the ſaid ſer- 
Jeant in this caſe to have execution, as appeareth in 
the 24th year of king Henry VI. the firſt chapter. 
Alſo; if a man be ſent to priſon upon a ſtatute: 
merchant by the mayor before whom the .recogni- 


zance was taken, and the gaolor will not receive him, 


he ſhall anſwer for the debt, if he have wherewith; 
and if not, then he ſhall anſwer rea 
Sr NE ga 
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gaol to him, as appeareth in che Ke called chi 
Stalute- merchant. 
And if outragious toll — lich in * town- 
merchant, if it be the king's town let to farm, the 
king ſhall take the franchiſe of the market into his 
hands: and if it be done by the lord of the town 
the king ſhall do in like wiſe: and if it be done by 
the bailiff, unknowing to the lord, he ſhall yield 
again as muck as he hath taken, and ſhall has im- 
priſonment of forty days. And ſo it appeareth that 
the lord in this caſe ſhall not anſwer for his bailiff. 
Het: 1. c. 30. And in all the caſes before rehearſed, 
where the aſia is charged by the default of hint 
that -is under him, he in whoſe default his ſuperior 
is ſo charged, is bound in conſcience to reſtore him 
that is ſo charged through his default: except the 
- cafe before rehearſed of the hoſpitallers, for all that 
the obediencer hath is the ſuperior's if he will take 
It; + And therefore what recompence ſhall be made 
by the obediencer in that caſe, is at the will of the 
 fuperior. And now I intend to ſhew thee ſome 
particular caſes, where the maſter after the laws of 
the realm ſhall be charged by the act of his ſervant; 
bailiff, or deputy, and where not; and fo for to 
make an end of this chapter, 
Firſt, For treſpaſs of battery, or wrongful entry 
into lands or tenements, ne yet for felony or mur- 
ther, the maſter ſhall not be charged for his r 
unleſs he did it by his commandment. 1 
Alſo, if a ſervant borrow money in his maſter's 
name, the maſter ſhall not be charged with it' unleſs 
it come to his uſe, and that by his aſſent. And the 
ſame law is, if a ſervant make a contract in his ma- 
ſter's name, the contract ſhall not bind his maſter, 
unleſs it were by his maſter's commandment, or that 
it came to the maſter's uſe by his aſſent. But if 2 
Fore ſends his ſervant to a fair or market to buy for 


WE 3 | him 
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him certain things; thought be. am and bien not to 
buy them of no nian in wn and the ſervant doth 
according, the maſter ſhall be \arged ; but if the 
ſervant in that caſe buy them in is own name, not 
ſpeaking of his maſter, the maſter ſhall not be charged, 
5 unleſs the things bought come to his uſe, 
Alſo, if a man ſend his ſervant to the market with 


4 thing which he knowerh to be defective, to be ſold 


to a certain man, and he ſelleth it to him, chere an 
action lieth againſt the maſter: but if the maſter 
biddeth him not to fell it to any perſon in certain, 
but generally to whom he can, and he ſelleth it ac- 
N 0 there lieth no action of Aiſooit againſt, the 
; ma «4.4 4 

Alſo, if the ſervant keep the maſter” $ fire reli 


_ gently, whereby his maſter's houſe is burnt; and his 


nighbour” s alſo, there an action lieth againſt the ma- 
ſter. - Bur if the ſervant bear fire -negligently in the 


ſtreet, and thereby the houſe of another is dane 


there lieth no action againſt the maſter. 


Alſo, if a man deſire to lodge with one that is no 


common hoſtler, and one that is ſervant to him that 


he lodgeth with robbeth his chamber, his maſter ſhall 
not be charged for the robbing: but if he had been | 


a common hoſtler he ſhould have been charged. 


Alſo, if a man be gardein of a priſon wherein is | 
a man that is condemned in a certain ſum of money, 
and another that is in priſon for felony, and a ſervant 
of the gardein that hath the rule of the priſon under 
him, wilfully letteth them both eſcape z in this caſe 


the gardein ſhall anſwer for the debt, and ſhall pay 


a fine for the eſcape of the other, as for a negligent 
eſcape, and the ſervant only ſhall be put 0 ee ol 


the telony for the wilful eſcape. 
Alſo, if a man make another his aaa wendet 


and that receiver -receiveth money of a creditor ot 
is maller,.and maketh him ono; and after 


Pay- 
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payeth not his maſter ;- yet that payment diſcharg- 
eth the creditor; hut if the creditar had taken an 
acquittance of him without paying him his money, 
that acquittanc only were no bar do the maſter, un- 
leſs he made him receiver by writing, and gave him 
authority to make acquittances, and then the autho- 
rity muſt be ſnewed. And if the creditor in ſuch 


caſe, by agreement between the receiver and im 


delivered to the recetver an horſe, or another thing 
in recompence of the debt, that delivery diſcharget 
not the creditor, unleſs it be delivered over unto the 
maſter, and he agree to it. For the receiver hath no 
ſuch power to make no ſuch commutation, but his 
maſter give him ſpecial commandment thereto. 


Alſo, if a fervant ſhew a creditor of his undder, i: 


that his maſter ſent him for his money, and he pay- 
eth it unto him; that payment diſchargeth him not, 
if the maſter did not ſend him for it indeed, except 


that i it came after unto the uſe of the maſter op his 


aſſent. 

- Alfo, if a man ke | a bailiff * a ae wa 
after the lord of whom the manor is holden grant 
the ſeigniory to another, and the bailiff after payeth 
the rent to the grantee ; that payment of the rent 
countervaileth no attornment though it were by fine, 
ne; ſhall not bind his maſter, till he attorn himſelf : 


but if the lord of whom the land is holden diſſeiſed 


one of the ſeigniory, and the bailiff payeth the rent 
to the heir of the lord, that is a good ſeiſin to the 
heir, though the bailiff had no commandment. of his 


maſter. ta pay it: for it bèlongeth to his office to pay 
rantsleryige, but not rent-charge, as ſome: men ſay. 
Alſo an encroachment by the bailiff thall not bind 


the maſter in avowry, if he had \nocommanment of 
the. maſter to pay it. Alſo; if there he lord. meſne 


and tenant, and the tenant holdeth of the meſne à8 of 


his mog. che meſne maketh a bailiff, and after 
Re 1 che 
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che tenant maketh- a feoffment, the feoffee tendereth 
notice to the balliff, and he Accepteth his rent with 
arrearages ; this notice ſhall Hor bind the lord, ne 
compel him to alter his avowry : for the office of a 

bailiff ſtretchetli not thereto, but he muſt have there- 
in a ſpecial commandment of his miſter. Alſo, if a 
ſervant ride upon his maſter's horſe to do an errand 
for his maſter, into a town that hath authority to 
make attachments of goods 5 5 plaints of debt, &c. 
and there, upon a plaint of debt made againſt the 
ſervant, the maſter's horſe is attached by the officers, 
thinking that the horſe were his own, and, becauſe 
the ſervant appeareth not, the officers ſeiſe the horſe 
as forfeit; in this caſe the lord ſhall have an action 
of treſpaſs againſt the officers, and this attachment 
for the debt of his ſervant ſhall not bind him, Sc. 
But that an hoſt or keeper of a tavern ſhall be charg- 
ed for their gueſts, unleſs it be done by their aſſent 


and commandment, I do not remember that I haye | 
read it in the laws of England. 


CH AP, XLIL 


q Peter a villain or a bondman may give away 
ES His goods, 


Den. 1 SEE in the ſaid ſum called Summa 
Angelica, in the title Donatio prima, the 4 

paragraph, that a bondman, or a religious man, a 
monk, ne ſuch other that hath nothing in proper, 

may not give, but it be by licence of their ſuperior : 
but that ſaying is not, as it is ſaid there, to be under- 
ſtood of religious perſons that have lawful miniſtra- 
tion of goods; for if they give with a cauſe reaſon- 
| able, it is good, but without cauſe they may not. 
Alſo, if they by the licence of the prelate, with the 
would of the more part of the covent, abide at ſchool 

or 21 on pilgrimage, they may Sive AS: 7 cles 
| cholars 
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ſcholars and pilgrims be reaſonably wont to do: and 
they may, al 

if they have no time to alk licence. 

. Allo, if they ſee one in extreme neceſſity, they. may 
give alms though their ſuperiors prohibit them, for 
then all things be in common by the law of God. 
And therefore they be bound for to do it, as appear- 
eth in the aforeſaid ſum called Summa Angelica, in the 
title Zleemoſyna, the 6th paragraph. Doth not the 
law of England agree with theſe diverſities ? | 

Stud. Foraſmuch as the queſtion is only made, 
hether a villain or a bondman may give away his 
goods or not? And it ſeemeth that after the afore- 
aid ſum in the title which thou haſt before rehearſ- 
ed, that he, ne none other that hath no property 
may not give; whereby it appeareth that the ſaid 
ſym taketh it, that a bondman ſhould have no pro- 

Xrty_ in his goods, and that therefore his gift ſhould 

void; I ſhall ſomewhat touch what property and 
what authority a villain hath in his goods after che 
law of the realm, and what authority the lord hath 
over them. And I will leave the diverſities that 


thou haſt remembered before of religious perſons to 


them that liſt to treat farther therein hereafter. 2 
PFirſt, If a villain have goods, either by his own 
proper buying and ſelling, or otherwiſe by the gift 
ok other men, he hath as perfect a property, and alſo 
as whole intereſt in them, and may as lawfully give 
them away, as any freeman may. But if the lord 
ſeiſe them before his gift, then they be the lord's, 
anch the intereſt of the villain therein is 3 
Alſo, if the lord ſeiſe part of the goods of his vil- 
ain in the name of all the goods that the villain hath 
or ſhall hereafter have, that ſeiſure is good for all the 


goods that he had at the time of the ſeiſure. But if 
goods | come to the villain after the ſeiſure, he 


may ee give them away, notwithſtanding the 
taid ſeiſure. Alſo, 


o give alms where there is great need, | 
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Alſo, if che lord claim all the goods of the villain, 
and ſeiſeth part of them; that ſeiſure is void, and 


the gift of the erg is goody. e that 
eilure. "921 0 n. 

Alſo, Fania be bound to a villain in an obli- 
gation in a certain ſum of money, and the lord ſeiſ- 
eth the obligation; then the obligation is his, but 
yet he can take no action t but in the name 
of the villain : and therefore if the villain releaſe the 
debt, the lord is barred by that releafe. 
= Alfo, if a woman be à nief, and ſhe marrieth a 
freeman, the goods immediately by the marriage be 
the huſband's. and the lord hall come too late to 
make any ſeiſure. And if the huſband in that caſe 
maketh his wife his executrix, and dieth, and the 
wife taketh the ſame goods again as executrix to her 
huſband ; yet it ſhall not be lawful for the lord to 
take them from her, though ſhe be a nief, as The was 
before the marriage. 

Alfo, if goods be given to a man to the une of a 
villain, and the lord ſeiſeth thoſe goods, the ſeiſure, 
after ſome men, is good by the ſtatute made in the 

19th year of king Hen. VII. whereby it is enacted, 
That the lord ſhall enter into lands whereof other 
perſons be ſeiſed to the uſe of his villain : and they 
15 that the ſame ſtatute ſhall be underſtood by. equity 
of goods in ule, as well as of lands in uſe. 

Allo, if a villain be made a prieſt, yet neverthe- 
leſs the lord may ſeiſe his goods and lands, as he 
might do before: and until the ſeiſure, he may alien 
them, and give them away, and as he might before 
he was a prieſt. And in this caſe the lord may order 
him, ſo that he ſhall do him ſuch ſervice as belong · 
eth to a prieſt to do before any other : but he may 
not put him to no labour, nor other buſinefs but 
that is honeſt and lawful ſor a prieſt to do 
| 4 af a villain enter into religion, in Hs good 
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| Proof he my. een e as he might have 


AIG in like wiſe the lord aby Kite bi good 
e Wile ord may eile his 8 as 

WEE have done before: but if he after make 
£x6cutors, and Be profeſſed, and the executors take 
he goods to the performance of the will ; then the 
d may not ſeiſe the goods though the executors 
have them to the performante of the will of him 
that is his villain; nor in that caſe the lord may not 
ſeiſe his body, ne put him to no manner of labour, 
bur muſt ſuffer him to abide in his religion under 
the obedience of his ſuperior, as other religious per- 
ſons do that be not bondmen, And the lord hath 
no remedy in that caſe for the loſs of his bondman, 
but only to take an action of treſpaſs againſt him 
that received him into religion without his licence, 
and thereupon to recover damages as ſhall be aſſeſſed 
by twelve men. Many other caſes there be con- 
cernin the gift of the goods of a villain, whereof I 
i 1 7 peak no more at this time; for this that 1 
g 5 ſufficeth to ſhew, that the knowledge of 
dhe King's law is right expedient to the good order 
of aner concerning fuch goods. 


. CHAP. XLIV. 
| 4 if a clerk be promoted to the title of his patri- 
mony, and after ſelleth his patrimony, and after 


E . to poverty, whether —_ be bave his title 


* therein, or not? 


IN the faid ſam-called Rojelh, i in the title Clericus 
1 quartus, the 24th article, it is aſked, If a clerk 
be promoted to the title of his patrimoty, whether 
he may alien it at his pleaſure ; and whether in that 
alienation the ſolemnity needed to be kept, that is to 
be kept in alienations of things of the church? And 

| * is s Apfhered there, that 3 may not be aliened no 
oy more 


i 
: 
; 
} 


. 
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mote than the goods of à ſpiritiia? benefice, if it be 
nk for a title, and expielty Aged unto him, 


that it ſnould go as into a thing of the church, ex- 

cept he have after another benefice whereof he may 
Yew: Bur if it be ſecretly aſſigned to his title, ſome 
agree it may be aliened. And in this caſe, by the 
Jays of the realm, it may be lawfully aliened, whe- 
ther it be ſecretly or openly wry to the title; for 
the ordinary, ne yet the party himſelf, after the old 
cuſtom of the realm, have no authority to bind any 


inheritance by authority of the ſpiritual law: and 
therefore the land, after it is aſſigned and accepted to 


be his title, ſtandech in the ſelf-ſame caſe to be bought, 


Told, charged, or put in execution, as it did before. 
And therefore it is ſomewhat to be marvelled, that 
ordinaries will admit ſuch land for a title, to the in- 
tent that he that is promoted ſhould not fall into ex- 


treme poverty, or go openly a begging, without 
knowing how the Common law will ſerve therein: 


for of meer right all inheritances within this realm 


ought to be ordered by. the king's laws, and inheri- 


tance cannot be bound in this realm but by fine, or 
ſome other matter of record, or by feoffment, or 
ſuch other, or, at leaſt by a bargain that changeth an 
uſe. And over that to aſſign a ſtate for term of life 
to him that hath a fee-ſimple before, is void in'the 
laws of England, without it be by ſuch a matter that 
it work by way of concluſion or eſtoppel ; and in this 
Caſe is no ſuch matter of concluſion ; and therefore 


all that is done in ſuch caſe in aſſigning « of the ſaid 
title i is void. Alſo there is no intereſt that a man hath 


in any manor, lands or tenements for term of life, for 
term of years, or otherwiſe, but that he by the law of 


the realm may put away his right therein if he will. 
And then when this man alieneth his land generally, 


, "at were againſt the law of the realm that any intereſt 


of fuch a title ſhould remain in him — his on 
| tale: 
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ſale : and there is no diverſity, whether the aſſign* 


ment of the title were open or fecret, and ſo the title 


is void to all intents. And in like wiſe, if a houſe 
of religion, or any other ſpiritual man that hath gran- 
ted a title after the cuſtom uſed in ſuch titles, ſell all 

the lands and goods that they have, that ſale in the 
laws of England is good as againſt the title, and the 


buyer ſhall never be put to anſwer to the title. Alſo 


ſome ſay, that upon the common titles that be made 
daily in ſuch caſe, that if he fall to poverty that hath 
the title, he is without remedy: for they be ſo made, 
that at the Common law there is no remedy for them; 
and if he take a ſuit in the ſpiritual court, many men 
ſay that a Prohibition or a Præmunire lieth. And there- 


fore it were good for ordinaries in ſuch caſe to coun- 


ſel with them that be learned in the law of the realm, 
to have ſuch a form deviſed for making of ſuch titles, 
that if need be, would ſerve them that they be made 
unto; or elſe let them be promoted without _— ti- 
le, and to truſt in God, that if they ſerve him as t 5 
ought to do, he will provide for them to have ſu 


Cient for them to live upon. And beſide theſe caſes 


that I have remembered before, there be many other 


caſes put in the ſaid ſums for well- ordering of con- 


ſcience, that, as methinketh, are not to be obſerved 
in this realm, neither in law: nor conſcience. » 
Doc. Doſt thou then think that there was default 
in them that drew the ſaid ſums, and put therein ſuch 
caſes, and ſuch ſolutions, that, as thou thinkeſt, hurt 


conſcience, rather than to give any light to it, ſpeci- 


| ally! in this realm ? 


Stud. J think no default in chem; but 1 think thar 


they were right well and charitably occupied, to take 


ſo great pain and labour as they did therein, for the 


wealth of the people, and clearing of their conſct- 
ence: for they have thereby given a right great lighe 
3 conſcience to all countries where the law civil and 


R 2 the 
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che law canon be uſed to temporal things, But as 
for the laws of this realm they know them not, ne 
they were not bound to know them: and-if they had 
known them, it weuld little have holpen them for 
the countries that they moſt ſpecially made their 
treatiſes for. And in this country alſo they be right 
neceſſary and much profitable to all men, for ſuch 
doubts as riſe in conſcience in divers other manners 
not concerning the laws of the realm. And I mar- 
vel greatly, that none of them that in this realm are 
moſt bounden to do that in them is to keep the people 
in a right judgment, and in a clearneſs of conſci- 
ence, have done no more in time paſſed to have the 
Jaw of the realm known than they have done: for 
though ignorance may ſometimes excuſe, yet the 
knowledge of the truth, and the true judgment, is 
much better; and ſometime though ignorance ex- 
euſeth in part, it excuſeth not in all: and therefore 
methinketh they did very well if they would yet be 
KCallers on to have that point reformed as ſhortly. as 
they could. And now becauſe thou haſt now ſatis- 
fied my mind in many of theſe queſtions that I have 
made, I purpoſe for this time to make an en. 
Dod. I pray thee yet ſhew me, or that thou make 
an end, more of theſe caſes, that after thine opinion 
be {et in divers books of learning of conſcience; that, 
as thou thinkeſt, for lack of knowledge of the-law 
of the realm, do rather blind conſcience, than give a 
light unto it: for if it be ſo, then, ſurely, as thou 
haſt ſaid, it would be reformed,” For I think verily, 
the laws of the realm in many caſes muſt in this realm 
de obſerved as well in conſcience, as in the judicial 
courts of the realm. Ins e US” 
ud. I will with good-will ſhew to thee ſhortly 
ſome other queſtions that be made in the ſaid ſum, 
to give. thee. another occaſion to ſee therein the-opi- 
niens of the ſaid ſums, and to ſee farther . N 


Fg. 
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how'the opinions: and the laws of the realm do agree 
together. And yet beſides theſe queſtions that I in- 
tend to ſhew! unito thee, there be many other que- 
ſtions of the ſaid ſums that had as great need to be 
more plainly declared according to the laws of the 
realm, as thoſe that I ſhall ſhew thee hereafter, or as 


I have ſpoken of before. But to the caſes chat 1 


ſnall ſpeak of hereafter I will ſhew thee nothing of 
my conceipt in them, but ſhall leave it to others 


that will of charity take ſome farther pain berkalner 
in | that behalf. | 


0 HAP. xl v. 1 

9 Divers queſtions taken by the ſtudent out of the 
. called Summa Roſella and Summa Ange- 

lica, 20bich he thinketh neceſſary to be looked 


upon, and to be ſeen how they hand and agree 
* with the law of the realm. 


T may break a law poſitive? Summa Naa 71 
#ulo Conſuttudo, parag. 13. 

The ſecond is, If. a man inte or baniſhed be 
reftored by the prince, whether ſhall that reſtitution 
ftretch to the goods? Summa W in che tiths 
Dm, in principio. 

Alem, If a man that is outlawed of felonyy' 8 
bg or attainted of murder or felony, or he that is 
an Aſciſmus, may be flain by ſtrangers ?. And fee the 
| like matter thereto, Summa Angelica, in the title uy 

ciſmus, parag. 11. | 
This queſtion is ſomewhat andes to in a Here 
addition, as appeareth before in the i Ath chapter. 
nem, Whether the maſter ſtrall be bound by the 
act pr-offence of his ſervant or officer? Summa An. 
204 ia the title Dominus, parag. 4. 


R 3 This 


H E firſt queſtion i is this, Whether a RP 
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This queſtion | is anſwered to'in an addition, as ap- 
peareth before in the 14th chapter. 

Lem, Whether a villain may give away his goods, 
Summa Angelica, i in the title Donatio prima, parag. q. 

This queſtion is anſwered to in an addition, as ap: 
peareth before in the 43d chapter. 

Item, Whether an abbot may give, &c. Summa 
| Angelica, i in the title Donatio 1. parag, 10. & 11. 

Tem, Whether a woman-covert may give away 

any goods? And it is anſwered, Summa Angelica, in 
the title Donatio 1. par. 1 I. that ſhe may not, without 
ſhe have goods bend de her dowry, but only in alms. 

Item, If a man do treaſon, whether the gift of 
goods after, before attainder, be good? Summa An- 
Felica, in the title Donatio 1. par. 12. And it ſeem- 
eth there may, and look Summa Angelica, inthe title 
Alienatio, par. 24. 

Tem, If a man wittingly make a contract betieven 
two kinsfolk, or other that may not lawfully marry 
together, whether he hath forfeit his 8 4 Summa 
Amgelica in the title Danatio 1. par. 14 

Lem, Whether the father may tive to "® fon ? 
Summa Angelica, in the title Donatio prima, par. 19. 
and Symma Roſella, in the title Donatio 2. par. 42. 
Item, Whether a man may give above five hun- 
dred ſhillings, abſq, inguiſitione? Summa e, in 
the title Donatio, 1. par. 20. 

Item, Whether a gift ſhall be avoided by an in- 
gratitude ! ? Summa Roſella, in the title Donatio 1. par. 
17. & 29. And there it is ſaid, that the gift is void 
by the Jaw of nature: and look Summa Angelica. in 
the title Donatio prima, par. 42. & 45. 

Tem, Whether any gift between the huſband and 
the wife may be good? And itis ſaid yea, when the 
huſband giveth It cauſa remgnerationis. Pam Roſel — 
4, in the title Donatio 1. par. 32. 


Wi If a man make a will, and enter into a reli 


4® -- 
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gion, whether he may after revoke the will? And it 


is ſaid, that friers minors may not, and others may. 


Sugma Roſella, in the title Donatio 1. par. 35. in fine. 
Item, If a man give another a town, with all the 
rights that he hath in the ſame, whether the patro- 
nage, Sc. and the tithes N ? Summa Roſella, i in the 
title Ecclgſia 1. par. 56. 
liem, Whether all that is bought with the money 
of che church be the church's ? Summa Roſella, inthe 
title Eccle/a 1. par. 7. 
 . ſtem, If a vie made to a monaſtery. may be avoid- 
ed by that the giver hath children after the gift ? 
Summa Roſella, in the title Donatio 1. par. 43. 


Item, If a man buy any thing under the half price, 


whether he be bound by the law to reſtore it? Summa 
5 | Reſell, in the title Emptio & Venditio. Par. 6. © 
Tem, Whether a common thief, vel communis De- 
ee er agrorum may abjore? Summa Roſella, in 
the title Emunitas 2. in principio. Et habetut ibi in 
Ane, quod licet leges excipiant plures perſonas, tamen per 
2 canonicum legibus derogatum eſt. 
Item, Whether a man ſhall take the church for 
> - great and enormous offences that is not murther nar 
elony ? Summa Reſella, in the title Emunitas 2. par. 
„3. II. 
a ”M Lem, If a man take ane in the highway, and draw 
him out, and there beateth him, whether he ſhall 
have the puniſhment that is ordained for them that 
ſtrike one in the highway? Summa Roſells, in the 
„title Emunites 2. par. 
len, Whether he that taketh the church, may, 
after the offence, be adjudged to death ? Summa Ro- 
g ſella, in the title Emunitas 2. par. | "IO 
0 Lem, Whether the biſhop's pall is by fanftuary ? 2 
Sunna Roſella, in the title Emunitas 2. par. 24. 


Item, Whether the dignity of the biſhop o r prieſt- 


.: hooddiſcharge bondage Summa Roſalla, in "the title 
1 Eule pan! in pr incipia. R 4 ene, 
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Tim, Wlierfier A rk is Vopnd to pay any ins. 


oſitions or tall trimony, or otherwiſe? 
dann N 8 — —— 9 


1. 


Ei Fo gi in 1 K e fell of his — wven 
Summa ae, in The title Excomminicatio x. aii - 


font nona, Fu de 

Item, If it be . by tue, Abt wk ſhall 
not be laid upon à dead perſon bur ſuch a certain 
cloth, or thus many tapers or candles; whethet tho 
ſtatute be good? And it is left for a queſtion.” Summe 
Roſella, in the title Excaninnicatto: 1. mae 1 8. L; 
par. 8. in ſine. — — 
liem, If a man Wake 2 leaſe of a mill tor denn of 
years, and it is agreed that the leſſee ſhall grind the 
leſſor toll-free during the term, after the leſſor is 
made an earl or a duke, and hath greater houſfiold 
tnan before; whether the leſſee be bound there, Sch ö 
Summa Roſella, | in the title Familia, par. 5,140 
Tim, If a maſter will not pay his ſervant's wages 
that hath ſerved him faithfully, whether that ſervaht 
may take ſecretly as much goods of the maſter; Cc. 
and (if he do, whether he be bound to reſfitution. F 
Summa Rifella, in the title Familia; Pir 6. 

* If things immoveable of the chüreh may 
not be given? Summa Rofella, in the 'title*Feodum, 
Par. 1. And ſee there in principio what Frodum is. 

em, Whether the ſons baſtards and the ſons law. 
fully begotten ſhall inherit togetder ? een 21 
in the title Filius, par. 1. 

Lem, Whether father and mother may nbd ta 
their baſtards? Ln Roſela, in the Fiber, Filius, 
2 175 b AA 
N Whether che father may lever ay ef his 
* to a” baſtards ? ? * Regis, in Me 
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Nlius, pat. 5. And dumme Rejells, in the title Secie- 
an 23. 
= Whether the offence of the father ſhall hurt 


8 ſon in temporal things? Sunma Roſelis, in the. | 


title Filius. 

Jem, If a man give all his lands and goods to his 
children, whether a baſtard ſhall have any part ? 
Summa Roſella, in the title Filius, par. 22. 

Item, To whom treaſure found beloogeth ? Summa 
Ryſella in the title Furtum, par. 1 1. 


man's ground, whether it be his that owneth tlie 


title Furtum, par. 13. 
em, Whether theft be in a little think as well 
2 in a great thing? Summa Reſella, i in the ritle Fur- 
tam; Par. 1 8. | f 
—.— What pain a thief ſhall ave | ? guns Ro- 
OE title Furtum, par. 22, 

em, If the goods of dead men g to the heirs, 

* men ? 5. De terris. Summa Re- 


W in the title Harelitas, — 
Dem, Whether a man ſha Ide fad guilty of mur. 


r: by commandment, counſel, or aſſent ? Summa 


ſella, in the title Homicidium 2. per totum. And 


- like matter in Homicidiian 4. nr priucipto, and in di- 
vets other caſes. 

Item, A man maketh 2 privy contract with a wos 
man, and after hath a child by her, and after mare 
rieth another woran, and hath a child, ſhe not 
knowing the firſt contract; which of the children 
wall be his heir? Summa ee in the title Wtegie 
timus; par. 4. 

lem, Whether the pope may Voitimine one to 


F A R la, in 
th tick Wegman, ad oſella, i 


Item, 


Jiem, If a deer, or other will beaft, that is ſo ſore . 
hurt, that he may. be taken, cometh into another 


ind, or his that ſtrake him? Summa Roſella, in 


* N 
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Jem, If goods be found that were left of the 
owner as forfaken, who hath right to them? Summa 
Raſella, in the title Irventa, par. 2. And loo e 
Rapala, in title Furtum, par. 17. 

And thus I make an end of theſe — and 
becauſe thou defireſt mein che 1 3th chapter to ſhew 
thee ſome what where ignorance excuſeth in the law 
of the realm, and where not, I will anſwer ſome-. 
what to thy: oe, and fa commit thee deppen 


5 0 H A P. XLVI. 8 : 


4 7 here! ignorance of the lau excyſeth: in he 
55 laws of England, and where not. 


| 15 norance of the law (though i ir be vines g 
not excuſe as to the law but in few caſes; 

every man is bound at his peril to take knowledge 

what the law of the realm! is, as well the law. ma Je 
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the ſtatute to 23 Trl that 3 is to fax. that 1 8 
proclamation be not made, that no man ſhall. 
bound by the ſtatute. And the cauſe i is this: there 
is no ſtatute made in this realm but by the aſſent of 
the lords ſpiritual and temporal, and of all the com- 
mons, that ĩs to ſay, by the knights of the ſhire, citi- 
ens and burgeſſes, that be choſen by aſſent of the 
commons, which in. the parliament; repreſent. the 
eſtate of the whole commons: and every ſtatute 
| Tere made is of as ſtrong effect in dhe law, as; Hol 
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the commons were there preſent perſonally at the 
making thereof. And like as there needed no pro- 
clamatĩon, if all were there preſent in their own per- 
ſon; fo the law preſumeth there needeth no procla- 
mation when it is made by their authority: and then 
when it is enacted, That it ſhall be proclaimed; Sr. 
chat is butof the favour of the makers of the ſtatute, 
and not of neceſſity; and it cannot therefore be tar 
ken, that their intent was that it ſhould be void if:; it 
were not proclaimed. Nevertheleſs ſome be of opi- 
nion, that if a man before the day appointed for the 
proclamation. offend the ſtatute, that he ſhould not in 
that caſe be puniſhed ; for they ſay that the intent 

of the makers of the ſtatute ſhall be taken to be, that 
none ſhould be puniſhed before the day: Which is a 
doubt to ſome other. But admit it to be as they lay, 
that he ſhall be excuſed, yet he is not excuſed by the 
-Ignorance of the law, but becauſe the i intent of the 
makers excuſeth him. 

Deg. It is enacted in the 7th year of R. Il cap. K 
That every ſheriff ſhall proclaim the ſtatute of Min- 
- cheſter three times every year in every. market town, 
to the intent the offenders ſhall not be excuſed by 
"Ignorance : and it ſeemeth by theſe words, That af 

4 no proclamation be made, that the offendef 1 be 
_Exeged by ignorance. 

Stud. Some take the intent k- char: t to = 
"hae the people by that proclamation ſhould have 
knowledge of the ſtature of Wincheſter, to the intent 
that the forfeiture therein may be taken as well in 

© conſcience as in law; and ſome take the ſtatute to 
be of ſuch effect as thou ſpeakeſt of, that is to ſay. 
that no forfeiture ſhould grow upon the ſtatute of 
be.  Winchefter againſt them that were ignorant, but-pro- 
mation were made according to the ſaid ſtatute of 

7 e. And if it be ſo taken, the ſtatute of Min- 
! ory is of ſmall eſſect Wor moſt part of the peo- 


ple; 
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| ple for ect, it is char the did proclemation is 
of, made: but.: it be as they ſay, then they 
rat be i 2 be excuſed by the ſaid particular 
lire pecan made in that; caſe, and not by the 
eral rules of the law: and. ſometimes, in divers 
rates penal, they that be ignorant be excuſed by 
the ſame ſtatute, as it is upon the ſtatute of Rich. II. 
the 13th year, the ad ſtatute, and the laſt chapter, 
where it is enated, That if any perſon take a bene- 
fice by proviſton, that he ſhall be baniſhed the realm, 
and forfeit all his goods, and that if he de in the 
realm, he avoid within fix weeks after he hath ac- 
it, and that none ſhall receive him that is fo 
baniſhed after the ſaid ſx weeks, upon like forfeiture 
if he have knowledge: and ſo he that hath noknow- 
is excuſed by the expreſs words of the ſtatute. 
And in like wiſe — that offendeth againſt Mag. Che. 
is not excommenged, but he have knowledge thatit 
is prohibit that he doth. For they be only excom- 
menged by the ſentence called ee lata 
c, that do it willingly, or that do it by i iguo- 
rance, and correct not themſelves within fifteen days 
after they have warning. And ſometime they that 
bet orant of a ſtatute be excuſed from the penalty 
12 fatute, becauſe it ſhall be taken that the intent 
of the makers of the ſtatute was, that none ſhould 
be bound but they that have knowledge: but that 
any man ſhall be diſcharged in the law by ignorance 
of the law, only for that he is ignorant, T-know-few 
caſes, except it might be applied to infants-thar be 
in their infancy, and within years of diſcretion; for 
if ignorance of the law ſhould excuſe in the . 
many offenders would pretend ignoranſdeQ. 
Do. Shall an infant that hath: Mien - and. 
1 good from evil, be puniſhed. by a. Na 
fatute her he is ignorant in? 7 3 Bac 


. If the ſtatute be, that for che offence. ho 


- | ſhould 
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. ſhould have corporal pain, I think he ſhall be excu- 
| ſed, and have nd corporal Pain e that 
cat is not for the ignorance; f. 

the ſtatute, and willingly of fended, yet cb 1 A ng 

as where he plead: 


ſhall have no corporal pai 
joint-tenancy by deed thae i is 11 againſt him, or 
if he plead a record in aſſiſe, and Hale of it at his. 
day : but that is becauſe the law preſumeth, that t it 
was not the intent of the makers of che ſtatute that 
he ſhould have that puniſhment. But if he be of 
yeats of diſcretion to know good from evil, whether 
he ſhall then forfeit the penalty of a penal ſtarure, it 
is more doubt: for it is commonly holden, that if an 
infant had not been excepted in the ſtatute of fore 
judgment, that the forejudgment ſhould have bound 
him, and fo ſhall his ceſſer, and his ee 
eroſs againſt the ſtatute; or if he be gardein o 
ſon, and fuffer a priſoner to eſcape, he ſhall pay mn 
debt, becauſe the ſtatutes be general: and if he 
ſhould by the ſtatutes be bound within age, like rea- 
ſon will that he may by a ſtatute penal leeſe his 

Do. If an infant do a murther or felony at ſuch 
years as he hath diſcretion to know the law, ſhall not 
he have the puniſh ment of the law, as one of full age? 

Stud. I think yes; but that is by an old maxim 
: of the law, for eſchewing of murthers and felonies: 
and ſo it is of a treſpaſs. But theſe caſes run not 
upon the ground of ignorance, but with what acts 
infants ſhall be puniſhable or not puniſhable for the 
tenderneſs of their age, though they be not ignorant. 
Dosi. Be not yet knights and noblemen, that are 
bound moſt properly to ſet their ſtudy to acts of 
Chivalry, for defence of the realm, and huſbandmen, - 
that — uſe tillage and huſbandry for the ſuſtenance 
of che commonalty, and that may not by reaſon of 
their labour put themſelves to know che * di 
—_— N Ignorance of the law? | 


Stud. 
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Stud. Noſverily : for ſithcalli were makers of the 


ftatute, the law preſumeth that all have knowledge 

of that that they make, as it is ſail before: and as 
they de bound at cheir peril 40 take knowledge of 
the ſtatute that they make, ſo be all them that come 


after them: And as for knights and other nobles of 


the realm, me ſeemeth that they ſhould be bound to 
take wen, x of the law, as well as any other 
within the realm, except them that give themſelves 
to the ſtudy and exerciſe of the law, and except ſpi- 
ritual judges, that in many caſes be bound to take 
knowledge of the law of the realm, as it is ſaid be- 
fore in Chap. 25. For though they be bound to acts 
of chivalry for 1 of the realm, yet they be 
bound alſo to the acts of juſtice, and that (it ſeem- 
eth) more than other be, by reaſon of their great 
poſſeſſions and authority, and for the well ordering of 
the tenants, ſervants and neighbours, that many times 
have need of their help; and alſo that they be oft 
called to be of the king's counſel, and to the general 
counſels of the realm, where their counſel is right 
expedient and neceffary for the commonwealth. 

And therefore if the noblemen of this realm would 
ſee their children brought up in ſuch manner, that 
they ſhould have learning and knowledge more than 
they have commonly uſed to have in time paſt, ſpe-· 
cially of the grounds and principles of the law of the 
realm, wherein they be inherit (though they had 
not the high cunning of the whole body of the law, 
but after ſuch manner as Mr. Forteſcuè in his 


that he entituleth the book, De Jaudibus legum An- 
gliæ, advertiſeth che prince to have knowledge of 
the laws of the realm) I ſuppoſe it would be a great 


help hereafter to the miniſtration of juſtice of this 
realm, a great ſurety for himſelf, and a right great 
gladneſs to all the people. For certain it is, the 
mare part of the people would more gladly.- Pour 
— that 


EY 19 
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that their rulers and governours intended to order 
them with wiſdom and 3 uſtice, than with power and 
= retinues. But ignorance of the deed man 

excuſeth in the laws of Eng gland: and 1 ſhall 
ſhortly touch ſome caſes Aer to ſhew' where it 
ſhall excuſe; and where it ſhall not excuſe; and then 
the reader may add to it after his pleaſure, and: as 
he hall think to * convenient. [0-96 


* q9" E H A P. XLVIL # 
q Certain caſes and grounds where ignorance of 


. the deed os ads in the ions f England, and 
where not. . 


FT a man buy a horſe in open market of him that 
in right had no property to him, not knowing 
but that he hath right, he hath good title and right 
"tothe horſe, and the ignorance ſhall excuſe him. But 
if he had bought him out of the open market, or if 
he had known that the ſeller had no right, the buy- 
ug in open market had not excuſed him. Alſo if a 
man retain another man's ſervant, not knowing that 
be is retained with him, the ignorance excuſeth him 
both of the offence that was at the Common law a- 
' painſt'the maxim that prohibited ſuch retaining of 
Another man's ſervant, and alfo againſt the ſtatute 
33 Ede. III. whereby it is prohibit, upon pain of 
impriſonment, that none ſhall retain no ſervant that 
departeth within his term, without licence or reaſon- 
able cauſe: for it hath been alway taken, that the 
intent of the makers of the ſaid ſtatute was, that 
they that were ignorant of the firſt retainor ſhould 
not run in any penalty of the ſtatute. And the ſame 
law is of him that retaineth one that is ward to an- 
other, not knowing that he is his ward. And if 
bhomage be due, and the tenant after that the ho- 
| ren due maketh a feoffment, and after the lord, 


4 


not . 
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Sh — 1 t as 
need bo uire, * A ss houſes have need to 


be repaired, but he that is bound knoweth it not; 
"rink orance ſhall not — for he hath bound 
F to it, and ſo he muſt take knowledge at his 
peril. But if the condition had been, that he ſhould 
ſuch houſes as he to whom he was bound 
n aſſign, and after he aſſigneth certain houſes to 
repaired, but he that is hound hath no knowledge 
95 — — that ignorance ſhall excuſe him 
Jn te Jay, he hath not bound himſelf. to no re- 
in eee a 
„ and if he aſſign none, he is bound to ne 

ad therefore ſith — that ſhould make the A 
ment is privy to the deed, he is bound to give no- 
dice of his own aſſigument: but if the ee 
had been appointed to a ſtranger, then the obl 
muſt have . knowledge of the aſſignment at. 

peril. Alſo, if a man buy lands whereunto — 
ther hath title, which che buyer knoweth not, that 
norance excuſeth not him in the law, no more 
it doth of goods. Alſo, if a ſervant come 
ch his maſter's horſe to a town that hy cuſtom 
may attach goods for eren a plaint againſt 
the ſervant an officer of the town, by information of 

= the party, attached the maſter's — thinking that 
it were the ſervant's horſe, that ignorance excuſcth 
him not; for when a man will do an act, as to en- 
ter into land, ſeiſe goods, take a diſtreſs, or ſuch 
other, he muſt by the law 2 ** peril ſee that * | 


© 


. 
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Nane And TI 
Locher Peter can were iftrained, fiough 


the ſaine beaſts, yet an action of treſpaſs lieth againſt 
him, and ignorance ſhall not excuſe him : for” he 
ſhall be compelled by the law, as all officers com- 
monly be, to execute the king's writ at his peril 
accordin 1 the tenor of it, and to ſee that the act 
that he doth be lawfully done. But otherwiſe it is, 
after ſome men, if upon ſummons in a Precipe quod 
reddat the ſh-riff by information of the demandant 
ſummoneth the tenant in another man's land, think- 
ing it for the tenant's land; there they ſay he hall 
be excuſed : for in that caſe he doth not feiſe the 
land, ne take poſſeſſion in the land, but only doth 
ſummon the tenant upon the land; and the writ 
eemmandeth him not that he ſhall ſummon the'te- 
nant upon his own land, but generally that he ſhall 
ſummon him, and knoweth'not in what land; and 
then by an old maxim in the law it is taken, that 
he hall ſummon him upon the land in demand: 
and therefore though he miſtake the land, and be 
ignorant of it, yet if the demandant inform him that 
chat is the land that he demandeth, that ſufficeth to 
the ſheriff as to his entry for the ſummoning; as' 
fay, though it be not the tenant's. And here! make 
an end of theſe queſtions for this time. 
'- Do}. Fpray thee yet or we "depart take a ele 
more pain in my defire. ' 
., Sud. What is that? jk 
Do. That thou wouldft * me __ Wind in 
Gere eee of the law of the realm, which (as me 
ſeemeth) ſtand not ſo clearly with conſcience as they 
mould do. And therefore F would gladly hear thy 


coneeit therein, how they” "_ ſtan Witlt conſei- | 


£ err ee 
I 8 Stud. 


. 
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F wits if a Heriff by a Feplevin 
that diſtrained ſhew him” they were 
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Stud. Pur the caſes, and I ſhall with rden 12 
as 1 tbink te them. . NE On 


| 15 KT 7M H A p. XLVIII. 1237, 8 
7 T be ff queſtion of the doctor, How the law 
9 England may be ſaid reaſonable, that pro- 
' bibiteth them that be arrai gned upon an in- 


dictment of felony or ATP" to have counſel. 


Stud, Ethinketh that the law in that point is 
M very good and indifferent, e * 


law therein as it is. 


Doc. Why? what is the law in this point TY | 
Stud. The law is as thou ſayeſt, that he ſhall have 
no counſel : but then the law is farther, that in all 
things that pertain to the order of pleading, the 
Judges ſhall ſo inſtruct him and order him, that he 


run into no jeopardy by his miſpleading. As 
if he will plead, that he never knew the man that 


was lain, or that he never had a pennywotth of 
the goods that is ſuppoſed that he ſhould ſteal in 
| thats caſes the judges are bound in conſcience to in- 
form him that he muſt take the general iſſue, and 
plead that he is Not guilty ; for though they be ſet to 
be e between the king and the party, as to 
he party and to the principal matter, as they be in 
i all other matters; yet they be in this caſe to ſee that 
the party take no hurt in form of pleading in ſuch 
matters as he ſhall ſhew to be the truth of the mat- 
ter, / And that is a great favour of the law. For in 
appeal, though the juſtices of favour will moſt com- 
 monl help forth the party, and ſometimes his coun- 
ſel al o, in the form leading, as they do alſo ma- 
ny times in common pla 
"Cafes, if they would, bid che. party and his counſel 
plead at their peril, But they may not do ſo with 
conſcience upon indictments, as me ſeemeth: for it 


Were à great unreaſonabileneſs: in the law, if it ſhould 


* = *% Pro- 


3 yet they might in thoſe 


| 


va a . 
AE 
* 


/ 
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that he knoweth not. 8 


Doc. But what if he be known for a common of- 


plead at his peril ? | rt. ates of 
Stud. I ſuppoſe they may not: for though he be 
a common offender, or that he be guilty, yet he 
"ought to have that the law giveth him, and that he 
'ſhall' have the effect of his pleas, and of his matters 
entered after the form of the law. And alſo ſome- 
time a man by examination, and by witneſs,” may 
appear guilty that is not; and in like wiſe there may 
be a vehement ſuſpicion that he is guilty, and yet he 
is not guilty: and therefore for ſuch ſuſpicion or ve- 
hement preſumptions methinketh a man may not 
with conſcience be put from that he ought to have 
by the law, ne yet although the Judges Eben f b 
their own knowledge. But if it were in appeal, I 
"ſuppoſe that the judges might do therein as they 
mould think beſt to be done in conſcience: for there 


is no law that bindeth them to inſtruct him, (but as 


*they do commonly to the parties of favour in all 
other caſes) but they may, if they will, bid him plead 
at his peril, by advice of his counſel: and if the ap- 
pellee be poor, and have no counſel, the court muſt 


Aſſign him counſel, if he aſk it, as they muſ do in 


"Uk other caſes: and that methinketh they are bound 
to do in conſcience, though the appellee were never 
"36 great an offender, and though the judges knew 
fever ſo certainly that he were guilty, for the law 
bifdeth them to do it. And ſo methinketh thar 
e 8 2 . there 
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there is great diverſity between an indictment and 
an appeal. And the reaſon why the law prohibiteth 
not counfel in appeal, as it doth in an indictment, I 
ſuppoſe is this: There is no appeal brought, but 
chat of common preſumption the appellant hath 
great malice againſt the appellee; as when the ap- 
al is brought by the wife of the death of her huſ- 
and or by the ſon of the death of his father, or that 
an appeal of robbery is brought for ſtealing of goods, 
And therefore if the judges ſhould in thoſe caſes 
ſhew themſelves to inſtruct the appellees, the appel- 
lants would grutch and think them partial: and there- 
fore as well for the indemnity of the court, as of the 
_ appellee, in caſe that he be not guilty, the law ſuffer- 
eth the appellee to have counſel, But when that a 
man is indicted at the king's ſuit, the king intend- 
eth nothing but juſtice with favour, and that is to 
the reſt and quietneſs of his faithful ſubjects, and to 
pull away miſdoers among them charitably : and 
therefore he will be contented that his juſtices ſhall 
help forth the offenders according to the truth as far 
as reaſon and juſtice may ſuffer. And as the king 
will be contented therein, it is to preſume. that the 
counſel will be contented ; and ſo there is no danger 
thereby, neither ro the court, ne to the party. And 
as 1 ſuppoſe for this reaſon it began that they ſhould 
have no counſel. upon indictments, and that hath fo 
long continued, that it is now grown into a cuſtom, 
aol into a maxim of the law, that they ſhall Ne 
ave. 1 
Dol. But if the dges knew of their own know- 
; ledge that the 1 1 2 was guilty, and then he plead 
eth miſnomer,' or a record that he was auter foits ar- 
raigned, and acquit of the ſame murther, or felony, 
and; the judges of their own knowledge know that 
the plea ! * Os 27 h not en bid Dk pa 
at op La | | Hot " 
£ 8. 4d. 8 


* * ef 


Stud. I think yes: but if they know of their own 
knowledge that he were guilty of the murther or fe- 
lony, but that the plea was untrue they knew not 
but by conjecture or information, I think they HE 
not n did him- Jens at his parity” - 5 


% C HA P. XIIX. 5 
Cy The fecond queſtion of the doctor, Whether 
No warranty of the younger brotber that is taken 

as heir, becauſe it 1s not known but that the eld. 


et brother is dead, be in conſcience a bar unto 
tbe elaeſt brother, as it is in law? 2 


DoF. Man ſeiſed of lands in fee hath iſſue two 
| ſons, the eldeſt ſon goeth beyond the ſea, 

and a a common voice is that he is dead, the 
younger brother is taken for heir, the father dieth, 
the younger brother entreth as heir, and alieneth the N 
land with a warranty, and dieth without any heir of 
his body, and after the eldeſt brother cometh again, 
and claimeth the land as heir to his father: whether 
ſhall he be barred by that warranty in conſcience, as 
he is in the law? | 
Stud. It is a maxim in the law, that the eldeſt bro- 
ther ſhall in that caſe be barred ; and that maxim is 
taken to be of as ſtrong effect in the law, as if it were 


| ordained by ſtatute to be a bar. And it is as old a 


law that ſuch a warrnty ſhall bar the heir, as it is that 
the inheritance of the father ſhall only deſcend to the 
eldeſt ſon. And ſith the law ſo is, why then ſhould 
not conſcience follow the law, as well as it doth in 
that point, that the eldeſt ſon ſhall have the land? 
-Dv#2. For there appeareth no reaſonable cauſe 
whereupon the maxim ought to have a lawful begin- 
ning: for what reaſon is it that the warranty of 
an anceſtor that hath no right to land ſhould bar 
um hae _ right ? And if it were ordained by 


Q I acute, 
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ſtatute. that one man ſhould habe another man's 
land, and no cauſe is expreſſed why he ſhould | 
hate it; in that caſe, though he might hold the 
land by force of that ſtatute, yer he could not hold 
it conſcience, without there was a cauſe why heſhould 
have it. And theſe caſes be not like, as me ſeemeth, 
to the forfeiture of goods by an outlawry : for Iwill 
agree for this time, that that forfeiture ſtandeth with 
conſcience, becauſe it is ordained for miniſtration of 
Juſtice ; but I cannot perceive any ſuch caſe here; 
and therefore methinketh that this caſe is like to the 
maxim that was at the Common law of wreck of 
the fea, that is to ſay, that if a man's goods had 
been wrecked upon the ſea, that the goods ſhould 
have been immediately forfeited to the king. And 
it is holden by all doctors, that that law is againſt 
conſcience, except in certain caſes that,were-too long 
to rehearſe now. And it was ordained by the ſtatute 
of Wet. 1. that if a dog or cat come alive to the 
land, that the owner, if he prove the goods within a 
year and a day to be his, ſhall have them; whereb 
the ſaid law of wrecks of the ſea is made more ſuffer- 
able than it was before. And ſome think in this caſe 
that this warranty is no bar in conſcience, though i it 
be a bar in the law. . 
Stud. I pray thee keep that caſe of wreck of the 
ſea in thy remembrance, and put it hereafter as one 
of thy queſtions, and thereupon ſhew me farther thy 
mind therein, and I ſhall with good-will ſhew — 
my mind. And as to this caſe that we be in now, 
methinketh the maxim whereby the warranty ſhall 
be a bar is good and reaſonable; for it ſeemeth not 
againſt reaſon that a man ſhall be bound, as to tem- 
poral things, by the act of his anceſtor to whom he 
15 Ar! for like as by the law it is ordained, that he 
Mall have advantage by the ſame anceſtor, and have 
al His lands by — if he have any right; ſo it 


ſeemeth 
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ſeemeth that it is not unreaſonable, though the law, 
for the privity of blood that is between them, ſuffer 
them to have a diſadvantage by the ſame anceſtor. 
But if the maxim were, that if any of his anceſtors, 
though he were not heir to him, made ſuch a war- 
ranty, that it ſhould be a bar; I think that maxim 
were againſt conſcience, for in that caſe there were 
no ground nor conſideration to prove how the ſaid 
maxim ſhould have a lawful beginning, wherefore it 
were to be taken as a maxim againſt the law of rea- 
ſon. But methinketh it is otherwiſe in this caſe, for 

the reaſon that I have made before, „ 
Dod. If the father bind him and his heirs to the 
payment of a debt, and die; in that caſe the ſon 
hall not be bound to pay the debt, unleſs he have 
aſſets by diſcent from his father. And ſo I would 
| agree, that if this man have aſſets by diſcent from 
the anceſtor that made the warranty, that heſhould 
have been barred : but elſe methinketh it ſhould 
| Rand hardly with conſcience that it ſhould be a bar. 
Stud. In that caſe of the obligation the law is ag 
thou ſayeſt: and the cauſe is, for that the maxim 
of the law in that caſe. is none other, but that he ſhall 
be charged if he have aſſets by diſcent: but if the 
maxim had been general, that the heir ſhould be 
bound in that caſe without any aſſets, or if is were 
ordained by ftatute that it ſhould be ſo, I think that 
both the maxim and the ſtatute ſhould well-ſtand 
- with. conſcience. And like law is, where a man is 
vouched as heir, he may enter as he that hath no- 
thing by difcent : but where he claimeth the land 
in his own right, there the warranty of his anceſtor 
mall be a bar to him, though he have no aſſets from 
the ſame anceſtor: and though it be ſaid in Ezetze!, 
cap. 18. That the ſon ſhall not bear the wickedneſs. of 
be father, that is underſtood ſpiritually, But as to 
19 temporal goods, the es of the doctors is, that 
K ate 2 * ha 
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Dod. Now char! Ic hre heard thy Wiad im his: 
caſe, I will take adviſement” therein till a better lei- Jos 
ſure; and will now proceed to another queſtion, 

Stud. I pray thee do as thou fayeſt, and I: hall | 
with good-will make anſwer thereto . 4s well as Wan __ 


© $TAP27 2260 lad Dart 


14 The third girl of the door, If a a man . as 
f fſecute a collateral warranty, to extinct a right _ 
that be knoweth another man hath to land, whe. 


ther it be a bar in e as it is in | lags, 
er not ? 


Dea. Man is diſſeiſed of certain d the dit. 3 
ſeiſor ſelleth the land, Sc. the alienee 
| 100 of the diſſeiſin, obtaineth a releaſe with a 
warranty of an anceſtor collateral to the difleiſee, 
that knoweth alſo the right of the diſſeiſee; that an- | 
ceſtor collateral dieth, after whoſe death the warran⸗ 
ty deſcendeth upon the diſſeiſee: whether may the 
alienee in that caſe hold the land in conſcience 1 
may by the law? 
Stud, Sith the warranty is deſcended upon I} 
whereby he is barred in the law, methinketh that he 
ſhall alſo be barred in conſcience ; and that this caſe - 
is like to the caſe inthe next chapter before, wherein 


1 have ſaid, that oy methinketh) it is a a bar i in e | 
| ſcience. | > 


„ 
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the eldeſt brother 2 and: that i ignorance came by the 
default and abſence of himſelf that was theeldeſt bro- 
ther: but in this caſe as well the buyer, as he that 
made the collateral warranty, knew che right of the 

diſſeiſee, and did that they could to extinct the right, 
and ſo they did as they would not ſhould have been 
done to them: and ſo it ſeemeth that he that hath 
the land may not with conſcience keep it. 

Stud. Though it be as thou ſayeſt that all they of- 
fended in obtaining of the ſaid collateral warranty; 
yet ſuch offence is not to be conſidered in the law, 
but it be in very ſpecial caſes : for if ſuch alledgings 
ſhould be accepted in the law, releaſes, and _ 
writings, ſhould be of ſmall effect, and upon eve- 
ry light ſurmiſe all writings might come in trial, 
whether they were made with conſcier ce or not. 
Therefore to avoid that inconveniznce, the law will 
drive the party to anſwer only whether it be his deed _ 
or not, and not whether the deed were made with 


conſcience or againſt conſcience : and though the 


party may be at a miſchief thereby, yet the — will 
rather ſuffer the miſchief than the ſaid inconvenience, 
And. like law is, if a woman-covert for dread of her 
— by compulſion of him levy a fine, yet the 
woman after her huſband's death ſhall not be admit - | 
ted to ſhew that matter in avoiding of the fine, for 
the inconvenience that might follow thereupon. And 
after the opinion ot many men, there is no remedy, 
in theſe caſes in the chancery. For they ſay that 
where the Common law, in caſes concerning inheri- _ 
tance, putteth the party upon any averment for eſ- 
chewing of an inconvenience that might follow of 
it among the people, that if the ſame inconvenience 
mould follow in the Chancery, if the ſame matter 
would be eaded here, chat no ſubpæna ſhould lie 
in ſuch : and. ſo it is in the caſes. before re- 
hearke 3 for as much vexation, delay, coſts and ex- 
25 | PEnees ; 
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pences might grow to the party, if he ſhould be put 
to anſwer to ſuch averments in the Chancery, 2 if 


he were put to anſwer for them at the Common law: 
and therefore they think that no ſulpæns lieth in the 
aid caſes, ne in other like unto them, Nevertheleſs 
I do not take it that their opinion is, that he that 
bought the land in this cafe may with good conſci- 
ence hold the land, becauſe he Mall not be compelled 
by no law to reſtore i itz but that he is in conſcience 
aud by the law of reaſon bound to reſtore it, or other- 
.wife to recompence the party, ſo as he ſhall be con- 
tented. And I ſuppoſe verily it is ſo, if he will 
keep his ſoul out of peril and danger. And after 
ne men, to theſe caſes may be reſembled the caſe 
of a fine with non · claim, that is remembered before 
in the 24th chapter of this book, where a man know- 
ing another to have right to certain land, cauſeth a 
nne to be levied thereof with proclamation, and the 
other ſuffereth five years to paſs without claim; in 
that caſe he hath no remedy neither by Common 
law, nor by ſulpæna, and that yet he that levied the 
fine is bound to reſtore the land in conſcience. And 
methinketh J could right well agree, that it ſhould 
de ſo in this caſe, and that ſpecially, becauſe tho 
party himſelf knoweth perfectly that the ſaid colla- 
toral warranty was e IF covin and -agyinſt 
145 einen. | ow 


| | CH A P. "TA. | 
wy 7 The fourth queſtion of the doctor is ff the 
5  eoreck of the 7 


* Det 1 Pray hes let me now hear thy oy = 

0 the law of England concerning goods that 

be wrecked upon the ſea may ſtand with conſcience, 

1 for Lam in great doubt of it. 

Stud. I pray thee let me firſt hear thine opiaion, 
what — thinkeſt therein, : 


"De. 
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Doll. The ſtatutè of Weiſtm. f. that' ſpealeerh of 
'(recks is, That if any man, Tos, or cat, cotniè alive 
uſto the land but of a ſhip, or barge, that it ſhall not 

| 1850 Judged for wreck :' ſo that if the party to whom 
60ds'belong come within a year and a day, and 

4 . them to eo his, that he ſhall have them; or 

| kale that they ſnall remain to the king. And me- 


thinketh that the faid ſtatute ſtandeth not with con- 


ſcience; for there is no lawful cauſe why the party 


dought to forfeit his goods, ne the king or lords 
oughit to have them, for there is no cauſe of forfeiture 


it the party, but rather a cauſe of ſorrow or heavi- 


'neſs; * ſo the law ſeemeth to add ſorrow upon 
5 forrow. And therefore doctors hold commonly, that 
de that hath ſuch goods is bound to reſtitution, and 
that no cuſtom may help; for they ſay it is againſt 
the commandment of God; Levit. 19. where it is 
commanded, that a man ſhall love bis neighbour. as 
"'bzrnſeif, and that they ſay he doth not that taketh 
away his neighbour's goods. But they agree, that 
if any 3 have coſt and labour for the ſaving of 
web oods wrecked, ſpecially for ſuch goods as 
wou periſh if they lay ſtill in the water, as gr, 
aper, ſalt, meal, and ſuch other, that he ought 1 to 
allowed for his coſts and labour, but he muſt re- 
ſtdre the goods, except he could not ſave them with- 


out putting his life in jeopardy for them; and then 
if he put his life in ſuch jeopardy, and 'the owner 
by common preſumption had had no way to have 


ſaved them, then it is moſt commonly holden that 
he may keep the goods in conſcience. But of other 
© goods that would not ſo lightly periſh, but that the 
owner -might of common preſumption ſave them 
"himſelf, or that might be ſaved without any peril of 
life, the takers of them be bound to reſtitution to the 
owner, whether he come E "with the une or after 
de year. 

| 1 "a 
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And methinketh this caſe. is. Serhat ile to a 
caſethat I ſhall put. I there were a law and cuſtom 
is this realm, or if it were ordained by ſtatute; that 
if any alien came through the realm in-pilgrimage, - 
and died, that all his goods ſhould be forfeit; that 
law ſhould be againſt conſcience, for there is no 
cauſe reaſonable why the ſaid goods ſhould be for- 
feit: and no more Fee there is of wreck. . 
Stud. There be divers caſes where a man mall a 
leeſe his goods, and no default in him: as where 
beaſts ſtray away from a. man, and they be taken 
uf and proclaimed, and the owner hath not heard 
them within the year and the day, though he 
made ſufficient, diligence to have heard of them; 
yet the goods be forteited, and no default in him. 
And ſo it is where a man killeth another with the 
ſword of fobn at Stile, the ſword ſhall be forfeit as 
a Deodand, and yet no default. is in the owner. And 
fo methinketh it may be in this caſe; and that ſith 


ac 117% the. C Common n law, before the ſaid ſtatute, was, that 
2 Nh e 8 pred ods wrecked upon the ſea ſhall be forfeit to 
ing, 


* the 


that they be:allo fork ow after the 
Katute, except they - avec allowing the ſta- 

or dhe law muſt needs re uce the properties 
| Fall. or Is to ſome man; and when the goods be 
it ſeemeth the property is in no man: but 
admit that the property remain ſtill in the owner, 
then if the owner, percaſe, would never claim, then 
it 75 not be known who ought to have them, 
and ſo might they be deſtroyed, and no proſit come 
of them: gt han'21 e methinketh it reaſonable that 
the law ſhall 1 who ought. to have them, and 
that hath the law appointed to the king, as Org | 
and head over the people. > 3663 : 

Dotz. In the caſes that * haſt put * Ka 1 

ſr and Deodand. there be conſiderations why they 
be forfeit, but it is not 1 here: and ED. | 
2 ge that 


- 
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chat in this caſe, it were not unreaſonable hat the. 
law would ſuffer any man that would take them, to. 
take and keep they to the uſe of the owner, faviog - 
| his reaſonable expences z and this methinketh were. 
more reaſonable law, than to pull the property out 
of the owner without caufe. But if a man in the ſea 
caſt his 
tors hold that every man may take them lawfully . 


that will: but otherwiſe it is (as they fa Y) if he throw 3 


them out 2 yy" that they tow overdarge the 
We 7” There is no el law i in this realm of goods | 
. forſaken: for though a man wave the poſſeſſion of 
his goods, and faith he forſaketh them, yet h wag 
law of the realm the property remaineth Kill in | 
and he may ſeiſe them, after when he will, And TA 
any man. in the mean time put the goods in ſafe- 
4. to tho uſe of the owner, 1 think he doth law- 
=: and that he ſhall be allowed for his reaſonable - 
expences in that behalf, as he ſhall. be of Soda 
found; but he ſhall have no property in them, na 
more chan in goods found. And I would agree, . 
that if a man preſcribe, that if he find any gods 
within his manor, that he ſhould have them as his 


own, that that preſcription were void: for there 1 3 


no conſideration how the preſcription. might have a 
lawful beginning, but in this caſe methinketh there is. 

Daß. What is that? 

Szud. It is this: The king, of the old cuſtom * 
the realm, as the lord of the narrow ſea, is bound. 
as it is ſaid, to ſcour the ſea of the pirates and petit 

robbers of the ſeaz and ſo it is read of the noble 
king ſaint Edgar, that he would twice in the year 
ſcour the ſea of ſuch pirates: but I mean. not there- _ 
by that the king is bound to conduct his merchants 
upon che ſea againſt all outward enemies, but that... 
vel is: ed only” to pur away ſuch pirates and peice 

rob 


goods © out of the lip: as forſaken, there docs. | 
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robbers; Aid becauſe that cannbt be dome without 


at charge,” ir is not unreaſotiable if he have Juch 
Sas be wrecked upon the ſea toward the charge. 
Dosh. ww that reaſon I villtakes has tilt an- 
| ates ne. : 


. 5 H A p. III. ; 
q Th 5 queſts on of the FEY FORO it 


| 4 20 with — 3a to prohibit. a Jury of - a 
ad and drink. till: they be agreed. 2.716.101] 216 


I one of the twelve men of an In ny kn the 
very truth of his own knowledge, and inſtruct- 
eh his fellows thereof, and they will in no wife give 
eredence to him, and thereupon, - becauſe meat and 
drink is prohibited them, he is driven to that point, 
that either he muſt aſſent to them, and give their 
verdict againſt his own knowledge, and againſt his 
own conſcience, or die for lack of meat: how may 
the law then ſtand with conſcience, that will Ae 
an innocent to that extremity, to be either forfworn, 
or'to be 3 and die for want of meat 
Stud. I take not the law of the tealm to be, 
that the jury after they: be ſworn may not eat nor 
drink till they be agreed of the verdiẽt: but truth 
it is, there is a maxim PIs an old cuſtom in the law, 
that they ſhall not eat nor drink after they beſworn, 
till they have given their verdict, without the aſſent 
and licence of the juſtices. And that is ordained-by 
the law for eſchewing of divers inconveniences that 
might follow thereupon, and that ſpecially if they 
ſhould eat or drink at the coſts of the parties; and 
therefore if they do contrary, it may be laid in an 
arreſt of the judgment: but with the aſſent of — 
juſtices they may both eat and drink. As if an 1 
the jurors fall ſick before they be agreed of 
verdict, ſo ſore that he may not commune of the 
ä W then by the aſſent of the juſtices he "uy 
| ave 


9 1157 Tt: ; 
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haye meat and drink, and alſo ſuch ther things as 
be neceſſary for him 3 and his fellows alſo at ow 
. awn. coſts, or at the indifferent coſts. of the parties, 
if they ſo agree, or by the aſſent. of the juſtices, may 
both eat and drink. And therefore if the caſe hap- 
pen that thou now. ſpeakeſt of, and that the jury 
can in no wiſe agree in their verdict, and that 
a ppeareth to the juſtices by examination, the juſtices 
may in that caſe ſuffer them to have both meat and 
drink for a time, to ſee whether they will agree: and 
if they will in no wiſe agree, I think that the juſtices 
may ſet ſuch order in the matter as ſhall ſeem to them 
by their diſcretion to ſtand with reaſon and conſci- 
_ ence, by awarding of a new inqueſt, and by ſetting 
fine upon them. that they ſhall. find in CE or 
otherwiſe as they ſhall think beſt by their diſcretion; 
like as they may do if one of the jury die before ver- 
| dict, or if any other like caſualties fall i in that be- 
half. But what the juſtices ought to do in thatcaſe 
that thou haſt put, in their Giſcretian, I will not 
treat of at this time. | 


4 07 i114 15 
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oy The fixth queſtion of the doctor, Whether. the | 
* e that be given at the Common law in 
| Mes, actions of treſpaſs, and divers other 

Sons, fand with conſcience, becauſe they be 
14 4 85 commonly fei gned, and be not true. 


Dock. F Pray thee fer me hear. thy mind to what i in- 
r tent ſuch colours be given, and ſith they 
"be.commonly untaue, how they map ſtand with con- 
ſcience? 

td. The eaſe why ſuch colours his: aivbn! is 
this : There is a maxim and a gtound of the law of 
Englund, that if the defendant or tenant in any action 
* a plea that amounteth to the general iſſue, 
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that he ſhall be compelled to take the general iſſue; 
and if he will not, be ſhall be condemned for lack 
of anſwer: and the general iſſue in 40% 1% is, that he 
chat is named the diſſeiſor hath done no wrong, nor 
no diſſeiſin; and in a writ of Entry in the nature of 
aſſiſe the iſſue is, that he diſſeiſed him not; 
and in an action of 776, that he is not guilty. 
And ſo every action hath his general iſſue affigncd 

by the law: and the tenant muſt ſt of neceſſity - | 
take the general iſſue, or plead ſome plea in abate- 
ment of the writ, to the juriſdiction, to the party, 
or elſe ſome bar, or ſome matter by way of conclu- 
ſion. And therefore if, Jobn at Stile infeoff H. Hart 


of land, and a ſtranger bringeth an aſſiſe againſt the 


faid H. Hart for the land, whoſe title he knoweth 
not; in this caſe, if he ſhould be compelled to plead 
to the point of the aſſiſe, that is to ſay, that he hath 
done no wrong, ne no diſſeiſin, the matter ſhould be 
put to the mouths of twelve laymen, which be not 
learned in the law; and therefore better it is that 
the law be ſo ordered, that it be put in the determi- 
nation of the judges, than of laymen. And if the 
ſaid H. Hart, in the caſe before rehearſed, would 
plead in bar of the aſſiſe, that Fohn at Stile was ſeiſ- 
ed, and enfeoffed him, by force whereof he entered, 
and aſked judgment if that aſſiſe ſhould lie againſt 
him; that plea were not good, for it amounteth but 

to the general iſſue; and therefore he ſhall be com- 
L oy. to take the general iſſue, or elſe the aſſiſe ſhall 
de awarded againſt him for lack of anſwer. And 
therefore to the intent the matter may be ſhewed and 
pleaded before the judges, rather than before the 
jury, the tenants uſe to give the plaintiff a colour, 
that is to ſay, a colour of action, whereby it ſhall 
appear that it were hurtful to the tenant. to put that 
matter that he pleadeth to the judgment of twelve 
men: and the moſt common colour that is * 
this 
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Us caſsis def Wben he hath pleaded that ſuch a 
1 — -manenfeofied him, as before appeareth, it is uſed 
chat he ſhall plead Farther, and ſay that the plaintiff 
- claiming by a colour of a deetl of feoffment made 
phy che faid feoffor hefore the feoffment made to him, 
Where no right paſſed. by the deed, entered, upon 
hom he entered, and aſked judgment if the aſſife 
"his e againſt him. In this caſe, becauſe it appeareth 
to he a doubt to unlearned men, whether the land 
| by the deed without livery or not; therefore 
- law ſuffereth the tenant to have that ſpecial mat- 
ter to bring the matter to the determination of the 
Judges. And in ſuch caſe the judges may not put 
de tenant from the plea, for they knew not as judges 
but that it is true; and ſo if any default be, it is in 
the tenant, and not in the court. And though the 
truth be, that there were no ſuch deed of feoffment 
puny the 7 inp as the tenant pleadeth; yet 
methinketh tf e is no default in the tenant, fot he 
"Hoch. it to a good intent, as before appeareth. 
Das. If tenant know that the feoffor made 
90 ſuch Fey of feoffment to the plaintiff, then there 
is a default in the tenant to plead it, for he wittingly 
ſaith againſt the truth; and it is holden by all doc- 
zars,' that every lie is an offence, more or leſs; for 
+ if it be of malice, and to the hurt of his neighbour, 
then it is called mendacium pernicioſum, and that is 
deadly fin; and if it be in ſport, and to the hurt of 
no man, nor of cuſtom uſed, ne of pleaſure that he 
hath in lying, then it is venial ſin, and it is called 
8 in Latin mendacium jocaſum; and if it be to the pro- 
fit of his neighbour, and to the hurt of no man, 
then it is: allo ee fin, and it is called in Latin 
_ mendacium offciaſum ; and though it be the leaſt of 
thoſe three, yet * is a venial ſin, and would be eſ- 
chewed, 
n E 


, 
Stud. Though the midwives of Agypt lied when 
they had reſerved the male- children of the Hebrews, 
ſaying to the king Pharach, that the Hebrews had 
women that were cunning in the ſame craft, which 
ere they came had reſerved the children alive, where 
indeed they themſelves of pity, and of dread of God 
reſerved them; yet ſaint Hierome expounded the text 
following, which faith, that our lord therefore gave 
them houſes, that is to be underſtood, that he gave 
them ſpiritual houſes, and that they had therefore 
eternal reward: and if they finned by that lie, al- 
though it were but venial, yet I cannot ſee how they 
mould have therefore eternal reward. And allo if a 
man, intending to ſlay anether, aſk me where that 
man is; is it not better for me to lie, and ſay I can- 
not tell where he is, though I know it, than to ſhew 
| where he is, whereupon murther ſhould follow ? .. 
Doc. The deed that the midwives of Ægypt did 
in ſaving the children, was meritorious, and deſerv- 
ed reward everlaſting, if they believed in God, and 
did good deeds beſide, as it is to ſuppoſe they did, 
when they for the love of God refuſed the death of 
the innocents: and then, though they made a lie after, 
which was but venial fin, that could' not take from 
them their reward, for a venial fin doth not utterly 
extinct charity, but letteth the fervour thereof: and 
therefore it may well fland with the words of faint 
Hlierome, that they had for their good deed eternal 
. houſes, and yet the lie that they made to be a venial 
_ lin, But neveitheleſs,” if ſuch a lie that is of itſelf 
but venial, be affirmed with an oath, it is always 
mortal, if he know it be falſe that he ſweareth. And 
to the other queſtion, it is not like to this queſtion 
that we have in hand, as me feemeth: for ſometime 
a man for the eſchewing of the greater evil may do 


2 2 lefs evil, and then the leſs is no offence in him; 


and 
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and ſo it is in the caſe that thou haſt put, wherein 
becauſe it is leſs offence to ſay he woteth not where 

he is, though he know where he is; than it is to 
mew where he is, whereupon murther ſhould fol- 
low, it is therefore no fin to ſay he woteth not where 
he is: for every man is bound to love his neigh- 
bour, and if he ſhew in this caſe where he is, know- 
ing his death ſhould follow thereupon, it ſeemeth 
that he loved him not, ne that he did not to him as 
he would be done to, But in the cafe that we be 
in here, there is na ſuch ſin eſchewed : for though 
the party pleadeth the general iſſue; the jury might 
find the truth in every thing; and therefore in that 
he ſaith that the plaintiff, claiming it by the colour 
of a deed of feoffment, where nought paſſed, enter- 
ed, Sc. knowing that there was no ſuch, feoffment, 
it was a lie in him; and a venial fin, as methinketh: 
And every man is bound to fuffer a deadly ſin in his 
- neighbour, rather than a venial fin in himſelf, -* 
Stud. Though the jury upon a general iſſue may 
find the truth, as thou ſayeſt, yet it is much more 
dangerous to the jury to inquire of many points, 
than to inquire only of one point, And foraſmuch 
as our Lord hath given a commandment to every 
| 18 upon his heighbour; therefore every man is 
bound to force as much as in him is, that by him no 
occaſion of offence come to his neighbour. And for 
the ſame cauſe the law hath ordained divers maxims 
and principles, whereby iſſue in the king's court 
may be joined upon one point in certain, as nigh as 
may he, and not generally, leſt offence might fol- 
low thereupon againſt God, and a hurt alfo unto the 
jury. Wherefore it ſeemeth that he loveth not his 
neighbour as himſelf; ne that he doth not as he 
would be done to, that offereth ſuch danger to his 
neighbour, where he may well and conveniently keep 
it from him, if he will follow the order of the law; 
3 1 and 
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und it ſeemeth that he putteth himſelf wilfully in 
Jeopardy that doth it, as it is written, Eicizſ. 3. Qui 
amt peritalum in ills peribis, that is to ſay, he that 
-loveth-pevil fall periſn in it, and he that putteth His 
-neighbour'in-perif to offend, purteth himſelf in tlie 
ſame, and ſo ſhould he do, meſeemeth, that would 
_-wilfully take the general! iſſue, where he might con- 
weniently have the ſpecial matter. And further- 
more, it is ns offence in prigres and rulers to ſuffer 
2 and buying and ſelling in markets and 
Hairs, though both perjury and deceit ſhould follow 
*thereupon ; becauſe ſuch contracts be nereffary for 
ithe. commonwealth : 'fo it 'ſeemeth likewife, that 
there is na default in the party that pleadetk ſuch a 
ſpecial matter, to avoid from his neighbour the dan- 
"per. of perjury, ne yet in the court, though. they in- 
Guce him to it, as they do [ſometime for the intent 
before rehearſed. And in like wife ſome will ſay, 
that if rulers of cities and commonalties fomgtime 
for che puniſhment of felons, murtherers, and ſuch 
other offenders, will (to the intent they would have 
them confeſs the truth) ſay to them that be ſi l, 
chat they be informed of ſuch certain defaults or 
miſdemeanors in the offenders, and that ckey do to 
che intent to have them confeſs the truth, that though 
they were not ſo informed, that yet it is no offence 
to ſay they were fo informed, becauſe they do it for 
the en b: for if offenders were ſuffered 
to go unpuniſhed, the commonwealth would eftſoons 
decay and utterly-periſh. © 
Doc. I will take adviſement upon thy. vate in 
i tis matter till inbtlier ſeaſon, and I will now aſk 
thee another queſtion ſome what like unto this : 1 
Pray thee let me hear thy mind therein. 


Stud. Let me hear thy queſtion, and 1 ll with 
good-wjl yy as I think ROMS... | 


e A k. 


u. al a) 18 - Pk 


-& " A P. IIV. 5 
"q The * queſtion of- the dotor, deer 
TY plentings n affife, whereby the renands uſe 
l ene r 16 plead in furh manner that * 
J del do oi, 
bn JT. is commonly uſed, as I have beak hs 
that when a tenant in aſſiſe pleadeth that a 
ſtranger was feiſed and enfeoffed him, and giveth 
the plaintiff a colour in ſueh manner as before ap- 
peateth in the 48th chapter, that the tenant many, 
times, when, he hath pleaded thus, and the plaintiff 
chiming, by a colout of a deed of feoffment made 
by the faid ſtranger, where nought paſſed by the 
deed, entered ; and that chen they G to ſay farther, 
upon whorh AH. B. entered, upon whom the tenant 
i where indeed the faid A. B. never entered, 
e haply there was no ſuch man: hew can this 
pleading: he excuſed of an untruth? And what rea- 
ſonable cauſe can be why ſuch a rd ovens, ſhould be 
; latach 4gainit the truth 1 * M 
Sud. 'Fhe cauſe why that wanner of pleading 
x ſaffered is this}: If the denant by his pleading'con- 
feſſed an immediate entry upon the plaintiffy-'or an 
immadiaxe puttitig out of: the plaintiff, which in 
Franch. is called an e them if the title were af · 
ter ouch ble plaintiff; the tenant by his etiᷣ feſ- 
fion Were Atta inted of the dilfe;Gn: ,- Aud becauſe it 
roay, de, chat though che plaintiff bare good title to 
, ca and that yet the tenant is no diſſeiſor, therefore 
the tenants uſe many times to plead in ſuch manner 
A thou haſt; fail. before; to ſave themſelves from 
donſeſing of an ouſter: and ſo if there be anꝝ de- 
fault, it is not in the court, ne in the law, for: they 
know not the truth thereiſ till it be tried. And me- 
JR Alſo that there is in this caſe 3 lierſe de. 
4 5 fault 
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Fall or none in the tenant, nor in his counſel, ſpe: 
cially if the counſel know that the tenant is no diſ- 
ſeiſor. But as to that point, T'pray thee, 'that as 
thou haſt taken a reſpite to be adviſed, or that thou 
ſhew thy full mind in the queſtion « of a colour given 
in aſſiſe, whereof mention is made in the ſaid 48th 
chapter, that I likewiſe may have a like reſpite in 
this caſe till another time, to be adviſed, and then I 
mall wich good-will ſhew thee my full mind therein. 

Dock. I am content it be as thou ſayeſt. But I 
ptay thee that I may yet add another queſtion to the 
two queſtions before rehearſed of colours in aſſiſe, 
and feel thy mind therein, becauſe that ſoundeth 
much to the ſame effect that the other do, (that is 
to ſay) to prove that there be divers things ſuffered 
in the law to be pleaded that be againſt the truth: 
and I pray thee let me hereafter know thy mind in 
all three queſtions, and thou ſhalt then with a good 
will know mine. 


2 1 pray thee ſhew me the caſe cha ton ſpeak- 
n 

Doe. If a man \ Wat a hotſe ſecretly i in the night, 
it is uſed that thereupon*he7ſhall be indicted at the 
king's ſuit, and it is uſed chat in that indictment it 
ſhall be ſup 3 that he ſuch a day and place with 
force and „(that is to ſay) with ſtaves / ſwords, 
and Knives; Ge. felonibuſiy ſtole the horſe againſt 
the king's vari and that form muſt; be kept in 
every indi t, though the felon had neither ſword 
nor other weapon with him, but that he came ſecret- 
I without weapon: how can it therefore be excu- 
r but there is an untruth? . e wh 

Srud. It is not alledged in the indictment by mat - 
ter in deed that he had fiich E mn the a: of 
an indictment is this : 

: Tnquiratur pro Domino Rege, 1 A. tak 4. & anne 
apud talem locum vi & armis, videlicet Gladiis, Ic. ta- 
__— talis hominis cepit, Ac. And 


And then the twelve men be only charged with 
the effect of the bill, that is to ſay, whether he be 
guilty of the felony or not, and not whether he be 
guilty under ſuch manner and form as the bill ſpe- 
cifieth or not: and ſo when they ſay Billa vera, they 
ſay true, as they take the effect of the bill to be. 
And therefore if there were falſe Latin in the bill of 
| indictment, and the jury. ſaith Billa vera, yet their 
verdict is true: for their verdict ſtretcheth not to 
the truth or falſhood of the Latin, but to the felony, 
ne to the form of the words, but to the effect of the 
matter; and that is to enquire whether there were 

any ſuch felony done by the perſon or not. And 

though the bill vary from the day, from the year, 

and alſo from the place where the felony was done 

in, ſo it vary not from the ſhire that the felony was 
done in; and. the jury ſaith Billa vera, they have given 

a true verdict; for they are bound by their oath to 

give their verdict according to the effect of the bill, 
.and not according to the form of the bill. And ſo 

is he that · maketh a vow bound likewiſe to that that 
by the law is the effect of his avow, and not only 
to the words of his avow. And if a man avow ne- 
ver to eat white meat, yet in time of extreme neceſ- 

ſity he may eat white meat, rather than die, and not 

break his avow, though he affirmed it with an oath : 

for by the effect of his avow extreme neceſſity was 
- excepted, though it were not expreſly; excepted in 

the words of the avow. And ſo likewiſe, though 

the words of the bill be, . to enquire whether ſuch a 

man, ſuch a day and year, and in ſuch a place, did 
ſuch a felony ; yet the effect of the bill is, to en- 

- quire whether he did the felony within the ſhire or 

no: and therefore the juſtices before whom ſuch 
indictments be taken moſt commonly inform the 
-Jurys, that they are bound to regard the effect of the 
ill, and not the form. And therefore there is no 


4 __ - untruth 
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untruth in this caſe, neither in him chat made the 
bill, ne yet in the jury; as me ſeemeth. 

Bocd. But if the party that owned tie horſe bring 
an action of treſpals, and declareth that the defen- 
dant took the horſe with forte and arms, where he 
took him without force and arms; how ny the 
plaintiff there be excuſed of an untruth ? 

Stud. And if the plaintiff furmiſe an n 
what is that to the court, or to the law? For they 
ruſt believe the plaintiff, till that chat he faith be 
denied by the defendant; and yet as this eaſe is, 
there is no untruth in the pflaintiff, to ſay he took 
the horſe with force and arms, though he came ne- 


: vets: ſecretly, and without weapon: for every tref- 


is in the law done with force and arms; ſo that 

he be attainted, and found guilty of the treſpaſs 

B. is attainted of the force and arms: and ſitk the 

law judgeth every treſpaſs to be done with force, 
therefore the plaintiff ſaith truly, that he took him 

wick force, as the law meanetk to be force. For 

- though he took the horſe as a felon, yet upon the 


. Felonious taking the owner may take an action of 


' treſpaſs if he will; for every felony is à treſpaſs and 


more. And 16 I have ſhewed thee fome part of my 


mind, to prove that i thoſe cafes there is no untruth, 
neither in the parties, neither in the jury, nor in the 
law. Nevertheleſs, at 4 better leifure I will ſhew 
thee my mind more fully therein with goodwill; as 
thou haſt promiſed e to da the caſes of colours 
12 e af} Gy and of the ouſter, that bs: before re- 
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4 The eighth queſtion of the doctor, Whether 4. 


Haute of forty-froe of Edward the third, f 


Sylva“ exdua, ſtand with conſcience. 


**7 
Dot. N che 45th year of the reign of Edav. III. in 
was enacted, That a prohibition ſhould lie 

: 0 man is impleaded in the equrt-ehriſtian- for 
diſmes of wood of the age of twenty years or above, 


by che name of Sylvus cædua: how may that ſtatute 
ſtand with 3 —— that is fo directly againſt the. 


liberty of the church, and. that is made of ſuch 


things as the parliament had no authority to mare 
anꝝ law of? 5 


Stud. It a 


of that preſcription? 


Dott.. "If there were ſuch a /preſetiption before the 


ſtatute; that preſcription was veid; fer it prohibit- 


eth the payment of tithes of trees of the age of twenty 


years or above; and paying of tithes is grounded as 


well upon che law of God, as upon the law of reaſon; 


and againſt thoſe laws lieth nopreſeription, as it is 
ee by all men. 


n eee 
the ſaicl ſtatute, and that if a man Peiore the ſaid ſta- 
tute had been ſocd-in the ſpiritual, court for tithes of - 


wood of the age of twenty years or above, the pros 
hibition lay, appeareth in the ſaid ſtatute, and it can» 


not be. thought that a ſtatute that is made by autho- 


tity of the whole realm, as: well of the king, and of 
the lords: ſpiritual; and temporal, as of all the com- 


mode Will revite a thing againſt che truth And fur- 


5 thermore, 


D 
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ppeatech is the ſaid ſtature, chat it is 

enacted, That a prohibition ſhould lie in that caſe as 
it had uſed to do before that that time; and if the 
prohibition lay by a preſcription before the ſtatute, 
why is not then the ſtatute good as a confiemation N 
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thermore, I cannot fee how it can be grounded by 
the law of God, or by the law of reaſon, that the 
tenth part ſhould be paid for tithe, and no other 
portion but that: but I think that it be grounded 
upon the law, of reaſon, that a man ſhould give a 
reaſonable portion of his goods temporal to them 
that miniſter to him things ſpiritual; for every man 
is bound to honour God of his proper ſubſtance; and 
the giving of ſuch portion hath not been only uſed 
among faithful people, but alſo among unfaithful, 
as it appeareth Gengſis 47. where corn was given to 
the prieſts in YEgypr of common barns. And ſaint 
Pau in his epiſtles affirmeth the ſame in many 
places; as in his firſt epiſtle to the Corinthians, 
chap. 9. where he ſaith, He that worketh in ibe church 
fall eat of that that belongeth to the church: and in 
his epiſtle to the Galatians, Chap. 6. he ſaith, Let 
bim that is inſtrulted in ſpiritual things, depart of his 
goods to him that inſtructeth him. And faint Luke, 
chap. 10. ſaith, That the workman- is worthy: to have 
bis hire, All which ſayings may right conveniently 
be taken and applied to this purpoſe, that ſpiritual 
men, whiehiminiſter/to the people ſpiritual things, 
ought for their miniſtration to have a competent liv- 
ing of them that they miniſter unto. But that the 
tenth part ſhould be aſſigned for ſuch a portion, and 
neither more nor- leſs, I cannot percetve that that 
ſhould be grounded by the law of reaſon, nor im- 
mediately by the law of God. For befote the law 
written there was no certain portion aſſigned for the 
ſpiritual miniſters, neither the tenth part, nor the 
twelfth part, unto the time of Jacob: for it appear- 
eth Gengfs 28: that Jacob avowed to pay diſmes, 
wich was among the Jews for the tenth part, if our 
Dord proſpered him in his journey; and if the tenth 
Part had been his duty before that avow, it had been 
in vain to have avowed it, and ſo it had. it it had been 
motors grounded 
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grounded by the law of reaſon. And as to that is 


fpoken- in the evangeliſts, and in the new law, of 


tithes, it belongeth rather to the giving of: tithes in 
the time of the old law, than of the new law; as it 


appeareth Matth. 23. and Luke 11. where our Lord 


ſpeaketh to the Phariſees, . ſaying, Wa to you Phari- 
fees, that tithe mints, rue, and herbs, and forget the 
judgment and the charity of God; theſe it beboveth you 
to do, and the other not to omit : that is to ſay, it be- 
hoveth you to do juſtice and charity of God, and 
not to omit paying of tithes, though it be of ſmall 
things, as of mints, rue, herbs, and ſuch other. And 
alſo that the Phariſee ſaith, Zuke 17. J pay my tithes 
for all that ] have, it is to be referred to the old law, 
not to the time of the new law; therefore, as I take 
it, the paying of tithes, or of a certain portion to ſpi⸗ 
ritual men for their ſpiritual miniſtration to the peo- 
ple, hath been grounded in divers manners. Firſt, 
before the law written, a certain portion ſufficient for 
the fpiritual miniſters was due to them by the law of 
nature, which, after them that be learned in the law 
of the realm, is called the law of reaſon; and that 
portion is due by all laws. And in the law written, 
the Jcus were bound to give the tenth part to their 
ee as well by the ſaid avow of Jacob, as by the 
law of God in the Old Teſtament, called the Judi- 
cials. And in the new law the paying of the tenth 
part is by a law that is made by the church. And 
the reaſon wherefore the tenth part was ordained by 
the church to be payed for the tithe was this: There 
is no cauſe why the people of the new law ought to 
pay leſs to the miniſters of the new law, than the 
people of the Old Teſtament gave to the miniſters 
of the Old Teſtament: for the people of the new 
law be bound to greater things than the people of the 
old law were, as it appeareth Mat. g. where it is ſaid, 


Unleſs your good works: abound above the works of the 
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- the facrifice of the old law was 0 
the ficrifi 


tion 
the ſuſtenance of the miniſters in the new law, as it 


dich that by The commandment of God, ne; by 
revelation. | &nd-therefote it is rather to f 


n and: in the New. 
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Side ant nene, 36 may tet enter fun tht 


And the faorifice of the old! 28 
honourable 2s the ſacrifice of the new lau is: for 
the figure, and 
ce of the. new law is the t that is figu- 
that was the ſhadow, this is che truth. And 

therefore the chuteh upon that reaſonable confidera- 
ordained, Gus che @eith part ſhould be paid for 


was for the ſuſtenante of the tHiniſters in the old law i 


Auch ſo that law with a cauſe be increaſed or 
_ miffiſhed to more bogen or to leſs 


Sry fog the 


as fall be . 
mx : 
apptareth FIN 14, tbat dhtrabaws gave to 


is 


Das. It 


| Adelriifedec-dibmes;; and that is taken to be the tenth 


Pat a and that was long before; the lau written: 
aud therefore it is to fappoſe, hat hi did that by the 
Eu df God. Hai ii ni be 


10 Stud. I appeareth not by, 1 feriptirs; chat he 


any 
that 
did part of duty and part of his own fret will: for 
in chat he gave the diſmes as a reaſonable portion for 
the ſuſtenanct uf Meichiſedec and his miniſters, he 
did it by 1 — the 1 of reaſon, as 
before appeateth; t gave the tenth rt. 
chat wa 66 bis free-will, and becauſe he ome Þ 


Faſicient and reaſonable: but if he had thou ght he 
dachten Pact; r the:thirteenth part had fucßced, ke 


might have given it; and that with good conſcience. 


- Ando 1 luppeſe; that in the new law, the giving of 
The eenth 


pait Thy the law of the church, and 

Dy tu law! foods: unleſs it be taken that the law 

u de chünch is the law of Gody:as it is ſometime 

taken to beg hut not appropriately or immediately; 

Forihatis:taken apptdpriately to be the law of God, 

that is conteintd in ſeripture, that — 5 Old 
Dult. 
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CHAPTER 1), 1 


Dot. It is ſomewhat dangerous: to ſay that tithes 
5 be grounded only 'y open the tow of he cinch. for 
ſome men, as it is faid that men's lam bindeth 
not in cohſcience, and ſo 2 might happen u malte 
a'boldnefs thereby to deny their tithes. . A: 

Stud. I truſt ere be none of that opinion; am . 
idiots, it is great picy : and neyertheleſs :thejptbe 
compehted in that caſe by the law of che church 4 
Pay their tithes, as well as they ſhould be if paxidg 
of ithes were grounded meerly the laui of 


Dass. 1 hint well ir be as thou fayeſt, and er:. 
tro]. hold me contented therein. But I pray tithes. 1 


ſhew me thy mind in this queſtion : if.a-wholeoyn 
try preſeribe to pay no tithes: for corn or hay, hör 
fach other, whether crore that that preſcription 
is good? e 
© Stud, That aeftion dopengech depengeth much upan that 
#hat'is faid before: for 1 ying of the tenen part 
be by the law of reaſon; Few 
the preſcription is void ; but if it be by the law uf 
man, then it is a good preſeription, io chat the mi- 
Alters have a ſufficient portiom beſideee . 
Do. Jubs Gunſon, which: was a doctor of diviniey, 80 
in a treatiſe that he named Nxgudte morales, pere g 
diſmes de paid to-prieſts by che law of God. Ye; 
Stud. The words chat he i fpeaketh'ithere of SY 
matter be theſe, Solutio decimarum ſacerdati but eff ide 
Jure divino, quatrnus inde ſiſtantemur ; eu quad la 
- banc vel zu gnare, aut in alias redlitus commutane, 
' pofitiut Juris ex5/tit : that is \thaug much to ſay, The 
paying of diſenes to prieſts is of che lam of Cod, that 
they may thereby be fſuſtained;' but to aſfſign is 
ion or that, or to change it to other rent chat is 
'by che lay poſitive. 'Andif it ſhould be —— that 
895 chat word detimarum, which in Engliſh: is cad 
diſmes or tithes, xhathe meant the 10th part, and that 
hat ꝛoth part thoylq be Wr f 


«ix law of God; chen 
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of God, then is the ſentence that followeth after 
againſt that ſaying 3 for as it appeareth above, the 
next ſaith afterward thus; But to aſſign this portion 
or that, or to change it into other rents, belongeth 
to the law poſitive, that is, to the law of man: and 
if the tenth part were aſſigned by God, then may not 
a leſs part be aſſigned by the law of man, for that 
ſhould; be contrary to the law of God, and ſo it 
ſhould be void. And methinketh that it is not ſo 
likely that ſo famous a clerk would ſpeak any ſen- 
rence contrary; to the law of God, or contrary to that 
he had ſpoken before. And to prove he meant not 
by the term decimæ, that diſmes ſhould always be 
taken for the tenth part; it appeareth in the fourth 
part of his works, in the 32d. title Literæ, where he 
ſaith thus, Non vocatur portio curatis debita propteren 
-decime, eo quod ſemper fit decima pars, imo ft interdum 
vireſima aut tricgſima: that is to ſay, the portion due 
to curates is not therefore called diſmes, for that it 
is alway the tenth part, for ſometime it is the 20th 
or the zoth part. And ſo it appeareth that by this 
word decimarum he meant in the text before rehearſ- 
ed a certain portion, and not preciſely the tenth 
part: and that the portion ſnould be paid to prieſts 
by the. law of God, to ſuſtain them with, taking as 
it ſeemeth the law of reaſon in that ſaying for the 
law of God, as it may one way be well and conveni- 
ently taken, becauſe the law of reaſon is given to 
every reaſonable creature by God: and then it fol- 
loweth purſtiantly, that it belongeth to the law of 
man to aſſign this portion, or that Which neceſſity 
ſhall require for their ſuſtenance; And. then his ſay 5 
ling agreeth well to that that is ſaid before, that is 
to ſay, that a certain portion is due for prieſts, for 
their ſpixitual miniſtration, by the law of reaſon. 
And then it would follow: thereupon, that if it were 
ordained for a law, that all paying of tithes ſhould 


from: 
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from henceforth ceaſe, and that every curate ſhould 
have aſſigned to him ſuch certain portion of land, 
rent, or annuity, as ſnould be ſufficient for him, and 
for ſuch miniſters as ſhould be neceſſary to be under 
him, according to the number of the people there, 
or that every pariſhioner or houſholder ſhould give a 
certain ſum of money to that uſe; I ſuppoſe the 
law were good. And that was the meaning of Fohx 
Gerſon as it ſeemeth, in his words before rehearſed, 
where he ſaith, But tochange tithes into other rents, 
is by the law poſitive, that is to ſay, by the law of 
man. And ſome think that if a whole country pre- 
ſcribe to be quit of both tithes of corn and graſs, ſo 
that the ſpiritual miniſters have a ſufficient portion 


beſide to live upon, that is a good preſcription, and 
that they ſhould not offend that in ſuch countries paid 
no tithes : for it were hard to ſay that all the men 


of Italy, or of the eaſt parts, be damned, becauſe 


they pay no tithes, but a certain portion after the 
. cuſtom. ' Therefore certain it is, to pay ſuch a cer- 


tain portion, as well they as allother be bound, if the 
church afk it, any cuſtom notwithſtanding. - But if 


the church aſk it not, it ſeemeth that by that not aſk- 


ing the church remitteth it; and an example there- 
of we may take of the apoſtle Paul, that though he 


might have taken his neceſſary living of them that 


he preached to, yet he took it not, and nevertheleſs 
they that gave it him not, did not offend, becauſe he 


did not aſk it. But if one man in a town would pre- 
ſcribe to be diſcharged of tithes of corn and graſs, 
methinketh the preſcription is not good, unleſs he 
can prove that he recompenſeth it in another thing: 
for it ſeemeth not reaſonable that he ſhould pay leſs 
for his tithes than his neighbours do, ſeeing that the 


1 


ſpiritual miniſters are bound to take as much dili- 


gence for him, as they be for any other of that pa- 


— 7 


riſh: wherefore it might ſtand with reaſon that he 


2 ſhould 
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' ſhould be compelled to pay his tithes as his neigh- 
bours do, unleſs he can prove that he payeth in re- 
compance thereof more than the tenth part in ano- 
ther thing. Nevertheleſs, I leave the matter to the 
judgment of other. And then for a farther proof, 
though the ſaid preſcription of not paying tithes for 
trees of twenty years and above were not good, yet 
that that of corn and graſs ſhould be good ſome 
make this reaſon; they ſay that there is no tithe but 
it is either a predial tithe, or a perſonal tithe, or a 
mixt tithe. And they ſay that if a tithe ſnould be 
paid of trees when they be ſold, that the tithe were 
not a predial tithe.; for the 3 redial tithe of trees is 
of ſuch trees as bring forth fruits and increaſe year- 
ly, as apple· trees, nut- trees, pear· trees, and ſuch 
other, whereof the predial title is the Antes nuts, 
pears, and ſuch other fruits as come of them yearly: 
and when the fruits be tithed, if the owner after ſell 
the trees, there is no tithe due thereby, for two tithes 
may not be paid of one thing. And of thoſe tithes, 
that is to ſay, of predial tithes, was the command- 
ment given in the old law to the Fews, as appeareth 
Levit. 27. where it is ſaid, Omnes decime terre, fre 
de pomis —.— Ave de frugibus, Domini funt, & illi 
ſanftiſcantur; that is to ſay, all tithes of the earth, 
either of apples of trees, or of grains, be our Lord's, 
and to him they be ſanctified: and though the ſaid | 
law ſpeaketh only of apples, yet it is underſtood of 
all manner of fruits. And becauſe it faith that all the 
| tithes of the earth be our Lord's, therefore calves, 
lanfbs, and ſuch other muſt alſo be tithed : and they 
be called by ſome men predial tithes, that is to ſay, 
tiches that come of the ground; howbeit they call 
them only Predials mediate; and they be the ſame 
- tithes that in this writing be called mixt tithes; and 
the other tithes, that is to ſay, tithes of apples and 
corn, and ſuch other, be called Predials — 
| or 
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for they come immediately of the ground, and ſo 
do not mixt tithes, as evidently appeareth. 

Doc. But what thinkeſt thou ſhall be the predial 
tithes of aſhes, elms, ſallows, alders, and ſuch other 
trees as. bear no fruits whereof any profit cometh ? 
Why ſhall not the tenth part of the ſelf thing be the 
tithe thereof, if they be cut down, as well as it is 
of corn and graſs ? | 
Stud. For I think that there is to that intent great 
diverſity between corn, graſs, and trees; and that 
for divers conſiderations, whereof one is this, The 
property of corn and graſs is not to grow over one 


year, and if it do, it will periſh and come to nought, 


and ſo the cutting down of it is the perfection and 
preſervation thereof, and the ſpecial cauſe that any 
increaſe followeth of the ſame ; and therefore the 
tenth part of the increaſe ſhall be 3 as a predial 

tithe, and there no deduction ſhall be made for the 
cCharges of it: and ſo it is of ſheep and beaſts, that 

muſt be taken and killed in time, for elſe they ma 

periſh and come to nought : but when trees be felled, 
© that felling is not the perfection of the trees, ne it 
cauſeth not them to increaſe, but to decay; for moſt 
commonly the trees would be better, if they might 
grow ſtill. And therefore upon that that is the cauſe 
of the decay and deſtruction of them, it ſeems there 
can no predial tithe ariſe. And ſome men ſay, that 
this was the cauſe why our Lord in the ſaid chapter 


of Levit. 27. gave no commandment to tithe the 


trees, but the fruits of the trees only. 
Dot. It appeareth in Paralip. 31. that the Jews 
in the time of the king Ezechias offered in the tem- 
ple all things that the ground brought forth; and 
that was trees as well as corn and graſs. 
Stud. It appeareth not that they did that by the 
commandment of God, and therefore it is like that 
they did it of their own 8 and of a. _—_ 
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that they had above their duty to the repairing of 
the temple, which the king Ezechias had then com- 
manded to be repaired: and ſo that text proveth no- 
thing that tithe ſnould be paid for trees. And there- 
fore they ſay farther, that truth it is, that if a man to 
the intent he would pay no tithe, would wilfully ſuf- 
fer his corn and graſs to ſtand ſtill, and to periſh, ge 
ſhould offend conſcience thereby: but though he 
ſuffer his trees to ſtand ſtill continually without fell- 
ing, becauſe he thinketh a tithe would be aſked if he 
felled them, (ſo that he do it not of an evil will to the 
curate) he offendeth not in conſcience, ne he is not 
bound to reſtitution therefore, as he ſhould be if it 
were of corn and graſs, as before appeareth. And 


another diverſity is this: In this caſe of tithe-wood, 


the tithe thereof would ſerve ſo little to that purpoſe 
that tithes be paid for, that it is not likely that they 
that made the law for payment of tithes intended that 
any tithe ſhould be paid for trees or wood: for the 
ſpiritual miniſters muſt of neceſſity ſpend daily and 
weekly, and therefore the tithes of trees or wood, 
that cometh ſo ſeldom, would ſerve ſo little to the 
purpoſe that it ſnould be paid for, that it would not 
help them in their neceſſity : ſo that if they ſhould 
be driven to truſt thereto, though it might. help him 
in whoſe time it ſhould happen to fall, yet it ſhould 
deceive them that truſted to it in the mean time, and 
alſo ſhould leave the pariſh without any to miniſter 
comme. '- | F 
Do#. I would well agree, that for trees that bear 
fruit there ſhould no predial tithe be paid when they 
be fold, for the predial tithe of trees is the fruits that 
come of them, and ſo there cannot be two predials 
of one thing, as thou haſt ſaid. But of other trees 
that bear no fruit, methinketh that a predial tithe 
Mould be paid when they be ſold. And ſo it appear- 
eth that there ought to be by the conſtitution = 
5885 vinci 
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vincial made by the reverend father in God, Robert 
Mincbelſey, late archbiſhop of Canterbury, where it is 
ſaid and declared, that Sy/va cædua is of every kind 
of trees that have being, in that they ſhould be cut, 
or that be able to be cut ; whereof we will, ſaith he, 
that the poſſeſſor of the ſaid woods be compelled by 
the cenſures of the church to pay to the pariſh- 
church, or mother-church, the tithe, as a real or pre- 
dial tithe. And ſo by virtue of that conſtitution 
' provincial a predial tithe muſt be paid of ſuch trees 
as have no fruit: for I would well agree, that the 
- ſaid conſtitution provincial ſtretched not to trees that 
bear fruit, although the words be general to all 
trees, (as before appeareth.) 
Stud. I take not the reaſon why a predial tithe 
Thould not be paid for trees that bear fruit, to be 
| becauſe two predial tithes cannot be paid for one 
thing: for when the tithe is paid of lambs, yet ſhall 
tithe be paid of wool of the ſame ſheep; fbr it is 
paid for another increaſe : and ſo it may be ſaid that 
the fruit of a tree is one increaſe, and the felling an- 
other. But I take the cauſe to be, for the two cauſes 
before rehearſed; and alſo foraſmuch as the felling: 
is not properly an increaſe of trees, but a deſtruction 
of the trees, as it is ſaid before. And father, I would 
hear thy mind upon the ſaid conſtitution provincial, 
which will, that tithe ſhould be paid for trees by the 
poſſeſſors of the wood; that if the poſſeſſor ſell the 
wood for C I. and give the buyer a certain time to 
fell it in, what tithe ſhall the poſſeſſor pay as long as 
the wood ſtandeth? | 
Dod. I think none, for the. predial tithe cometh 
not till the wood be felled: and a perſonal tithe he 
cannot pay, no more than if a man pluck down his 
houſe and ſelleth it, or if he ſell all his land; in which 
_ Caſes I agree well he ſhall pay no tithe, neither per- 
onal nor predial, | . 
| | U 2 | Stud, 
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Stud. And then I put caſe that the buyer ſelleth 
the wood again as it is ſtanding upon the ground to 
another for CC I. what tithe ſhall be paid then ? 

Doc. Then the firſt buyer ſhall pay tithe of the 
ſurpluſage that he taketh over the C l. that he paid 
as a perſonal tithe. „„ | 

Stud. And then if the ſecond buyer after that cut 
it down, and ſell it when it is cut down for leſs than 
he paid, what tithe ſhall then be paid ? 

Doc. Then ſhall he that ſelleth them pay the 
tithe for the trees as a predial tithe. 

Stud. I cannot ſee how that can be: for he nei- 
ther hath the trees that the predial tithe ſhould be 
paid for, if any ought to be paid; nor he is not 
poſſeſſor of the ground where the trees grow. And 
therefore if any predial tithe ſhould be paid, it ſnould 
be paid either by the firſt poſſeſſor by reaſon of the 
words of the ſaid conſtitution provincial, which be, that 
the tithe ſhall be paid by the poſſeſſor of the wood; 
or by the laſt buyer, becauſe he hath the trees that 
ſhould be tithed : and by the firſt poſſeſſor the tithe 
cannot be paid as a predial ; for he cut them not 
down, ne they were not cut down upon his bargain ; 
and by the laſt buyer it cannot be paid, neither as a 
predial tithe, for the ſaid conftitution ſaith; that the 
poſſeſſor of the woods ſhould be compelled to pay it. 

And therefore I ſuppoſe that the truth is, that in that 
caſe no tithe ſhall be paid: for as to the laſt ſeller, 
he ſhall pay no perſonal tithe, for he gained nothing, 
as it * before: and no predial tithe ſhall be 

paid, for it ſnould be againſt the ſaid preſcription; 
and alſo the cutting down is the deſtruction of trees, 
and not their preſervation, as is ſaid before. 

DoF. Then takeſt thou the ſaid conſtitution to be 
of ſmall effect, as it ſeemeth. 

Stud. I take it to be of this effect: That of wood 
above twenty years it bindeth not, becauſe it is con- 

5 | trary 
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trary to the Common law, and to the ſaid preſcrip- 


tion, that ſtandeth good in the Common law: but of 
wood under twenty years, whereof tithe hath been 


accuſtomed to be paid, the conſtitution is not againſt 
the ſaid preſcription, becauſe paying of tithz under 
twenty years is not prohibited, but ſuffered by the 
faid ſtatute. Howbeit ſome ſay, that by the very 
rigour of the Common law tithes ſhould not be paid 
for wood under thirty years, no more than for a- 
bove twenty years, and that prohibition in that caſe 
lieth by the Common law: nevertheleſs, becauſe it 


hath been ſuffered to the contrary, and that in many 


places tithes hath been paid. thereof, I paſs it over: 

— where tithe hath not been paid of wood under 
twenty years, I think none ought to be paid at this 
day in law nor conſcience. But admit that the ſaid 
conſtitution taketh effect for payment of the wood 
under twenty years as of a predial tithe, yet I cahnot 
ſee how the tithe thereof ſhould be paid by the poſ- 
ſeſſor of the wood, if he ſell them, but that it ſnould 
be paid rather by him that hath the trees; for the 


conſtitution is, that the tithe ſhall be paid as a real 


or predial tithe, and that is their part of the ſame 
trees, as it is of corn. And if a man buy corn upon 


the ground, the buyer ſhall pay the tithe, and not 


the ſeller: and fo it would ſeem to be here. And 
What the conſtitution meant, to decree the contrary 
in tithe wood, I cannot tell, unleſs the meaning were 

to induce the owpers to pay tithes of great trees 
when they fell them to their own uſe; which me- 
\thinketh ſhould be very hard to ſtand with reaſon, 
though the ſaid ſtatute had never been made, as 1 
have, ſaid. before, And furthermore, I would here 
(under correction) move, one thing, and that is this, 
That, as it ſeemeth, that they that were at the ma- 
Eking of the ſaid conſtitutipn, and knew the ſaid pre- 
ſcriꝑtion, did not follow the direct order of charity 
W therein 
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therein ſo perfectly as they might have done: for 
when they made the ſaid conſtitution provincial di- 
realy againſt the ſaid preſcription, they ſet law a- 
gainſt cuſtom, and power againſt power, and in a 
manner the ſpiritualty againſt the temporalty, where- 
by they might well know that great variance and 
ſuit would follow. And therefore if they had clearly 
ſeen that the ſaid preſcription. had been againſt con- 
ſcience, they ſhould firſt have moved the king and 
his council, and the nobles of the realm, to have aſ- 
ſented to the reformation of that preſcription, and 
not to make a law as it were by authority and power 
againſt the preſcription, and then to threat the peo- 
le, and make them believe that they were all ac⸗ 
curſed that kept the ſaid preſcription, or that main- 
tained it. And it ſeemeth to ſtand hardly with con- 
ſcience to report ſo many to ſtand accurſed for fol- 
lowing of the ſaid ſtatute, and of the ſaid preſcription 
as there do, and yet to do no more than hath been 
done to bring them out of it. 
Dot. Methinketh that it is not convenient that 
laymen ſhould argue the laws and the decrees or 
conſtitutions of the church ; and therefore it were 
better for them to give credence to ſpiritual rulers 
that have cure of their ſouls, than to truſt to their 
own opinions: and if they would do ſo, then ſuch 
matters would much the more rather ceaſe than they 
will do by ſuch reaſonings. =» . 
Stud. In that that belongeth to the articles of the 
faith, 1 think the people be bound to believe the 
church, for the church gathered together in the Holy 
Ghoſt cannot err in ſuch things as belongeth to the 
_ catholick faith: but where the church maketh any 
laws whereby the goods or poſſeſſions of the people 
may be bound, or by this occaſion or that may be 
taken from them, there the people may lawfully rea- 
{on whether the laws bind them or not ; for in ſuch 


laws 
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Jaws the church may err and be deceived, and de- 
ceive other, either for ſingularity, or for covertiſe, 
or ſome other cauſe, And for that conſideration it 
pertaineth moſt to them that be learned in the law 
of the realm to know ſuch laws of the church as 
treat of the ordering of lands or goods, and to ſee 
whether they may ſtand with the laws of the realm 
or not, And therefore it is neceſſary for them to 
know the laws of the church that treat of diſmes, of 
executors, of teſtaments, of legacies, baſtardy, ma- 
trimony, and divers other, wherein they be bound 
to know when the law of the church muſt be follow- 
ed, and when the law of the realm: whereof becauſe 
it is not our purpoſe to treat, I leave to ſpeak any 
more at this time, and will reſort again to ſpeak of 
tithes; wherein ſome men ſay that of tin, coal, and 
lead, no tithe ſhould be paid when they be ſold by 
the owner of the ground, becaule it is part of the in- 
heritance, and it is more rather a deſtruction of the 
Inheritance than any increaſe. And therefore they 
ſay, that if a man take a tinwork, and give the. lord 
the tenth diſh, according to the cuſtom, that the 
lord ſhall pay no tithe of that tenth diſh, neither pre- 
dial nor perſonal: but if the other that taketh the 
work, have gains and advantage by the work, it 
| ſeemeth that it were not againſt reaſon that he ſhould 
pay a perſonal tithe of his g gains, the charge deducted. 
Doct. I pray thee ſhew me firſt what thou takeſt 
for a perſonal tithe, and upon what ground perſonal 
titaes be paid, as thou thinkeſt, ſo that one of us 
miſtake not another thetein, 

Stud. I will with good-will. And therefore thou 
| ſhalt underſtand that, as I take it, perſonal tithes be 
not paid for any increaſe of the ground, but for ſuch 
profit as cometh by the labour or induſtry of the 

' perſon, as by buying and ſelling, and fuch other : 
. and luch . tithes, as I take it, muſt be ordered 
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after the cuſtom, and the church hath not uſed to 


levy thoſe tithes of compulſion, but by conſcience 


of the parties, Nevertheleſs Raymond ſaith, that it 
18 al to pay perſona] tithes, or with the aſſent of 
the parſon to diſtribute them to poor men, or elſe to 
ay a certain portion for the whole. But as Innocent 
aith, where the cuſtom is that they ſhould be paid, 
the people be bound to pay them as well as predials, 
the expences deduct. Howbeit in the church of Eng- 
land they uſe to ſue for ſuch perſonal tithes as well 
as for predials : and that is by reaſon of the conſti- 
tution provincial that was made by Robert Wincbelſey. 
by the which it was ordained, that perſonal tithes 
ſhould be paid of crafts and merchandiſe, and of the 
Jucre of buying and ſelling, and in like wiſe of car- 
penters, ſmiths, weavers, maſons, and all other that 
work for hire, that they ſhall pay tithes of their hire, 
except they will give any certain thing to the uſe or 


the light of the church, if it ſo pleaſe the parſon. 


And in another place the ſaid archbiſhop ſaith, that 


of the pawnage of woods and ſuch other things, &c. 


and of fiſhings, trees, bees, doves, and of divers other 
things there remembered, and of crafts, and of buying 


and ſelling, and of the profits of divers other things 


there recited, every man ſhould help ſatisfy competent- 
ly in the church, to the which they be bound to give 
it of right; no expences by the giving of the ſaid 


tithes deducted or withholden, but only for the pay- 


ment of tithes of crafts, and of buying and ſelling. 


And by reaſon of the ſaid conſtitutions provincial, 
ſometimes ſuits be taken in the ſpiritual court for 


perſonal tithes ; and therefore many men do marvel 


' becauſe deductions many times muſt be referred to 


the conſcience of the parties. And they marvel alſa 


why a law ſhould be made in this realm for paying 


of perſonal tithes, more than there is in other coun- 
tries, And here I would gladly move thee farther 
R 3 8 1 
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in one thing concerning ſuch perſonal tithes, to 
know thy mind therein, and that is, If a man give 
to another a horſe, and he ſelleth that horſe for a 
certain ſum, ſhall he pay any tithe of that ſum ? 
Do. What thinkeſt thou therein? | 
Stud. I think that he ſhall pay no tithe : for there, 
as I take it, theprofit cometh not to him by his own 
induſtry, but by the gift of another ; and, as I take 
it, perſonal tithes be not paid for every profit or ad- 
vantage that cometh newly to a man, except it come 
by. his own induftry or labour, and fo it doth not 
here. And alfo if he ſhould pay tithe of that he 
ſold the horſe for, he ſhould pay tithe for the very 
whole value of the thing: and, as I take it, the per- 
* ſonal tithes for buying and ſelling ſhall never be paid 
for the value of the thing, but for the clear gains of 
the thing. And therefore I take the caſes before re- 
hearſed, where a man ſelleth his land, or pulleth 
down a houſe and ſelleth the ſtuff, that he ſhould 
there pay no tithe, thart it is there to be underſtood, 
that he that hath land or houſe by gift, or by diſcent: 
for if a man buy land, or buy timber and ſtuff of a a 
houſe, and ſell it for gain, T ſuppoſe that he ſhould 
pay a perſonal tithe for that gain. And this caſe is 
not like to a fee or annuity granted for counſel, 
where the whole fee ſhall be tithed for the charges 
deducted, or ſome certain ſum for it by agreement: 
for there the whole fee cometh for his counſel, which 
is by his own induſtry ; but in the other caſe it is 
not ſo. And the ſame reaſon as for the perſonal 
tithe might be made of trees, when they deſcend or 
be given to any man, and he ſelleth them to another, 
that he ſhall pay no perſonal tithe, 
Do#. Methinketh that if the horſe amend in his 
keeping, and then he ſell the horſe, that then the tithe 
ſhall be paid of that that the horſe hath increaſed in 
value after the gift: and ſo jt may be of trees, that 
” ND | lis 
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he ſhall pay tithe of that that the trees may be a- 
mended after the gift or diſcent. 

Stud. Then the tithe muſt be the tenth part of the 
increaſe, the expences deducted ; and then of trees 
the charges mult alſo be deducted, for it is then a 
perſonal tithe ; and there is no tree that is ſo much 
worth as it hath hurt the ground by the growing : 
therefore there can no perſonal tithe he paid by the 
owner of the ground when, he ſelleth them, though 
they have increaſed in his time. Nevertheleſs I will 
ſpeak no farther of that matter at this time, but will 
ſhew thee, that if tin, lead, coal, or trees be ſold, 
that a mixt tithe cannot grow thereby. For a mixt 
tithe is properly of calves, lambs, pigs, and ſuch 
other that come part of the ground that they be fed 
of, and part of the keeping, induſtry and overſight 
of the owners, as it is ſaid before. But tin, lead and 
coal are part of the ground, and of the freehold, and 
trees grow of themſelves, and be alſo annexed to the 
freehold, and will grow of themſelves. And alſo 
the mixt tithe muſt be paid yearly at certain times 
appointed by the law, or by cuſtom of the country; 
but it may happen that tin, lead, coal, and trees ſhall 


| * Not be felled or taken in many years, and ſo it ſeem- 


eth it cannot be any mixt tithe. And theſe be ſome 
of the reaſons,. which they. that would maintain that 
Mature and preſcription to be good, make to prove 
their intent, as they think.  _. 
Doc. What think they, if a man ſell the lops of 
his wood, whether any tithe ought there to be paid? 
Stud. They think all one law of the trees and of 
the lops.. | 
Dez. And if he uſe to ſell the lops o once in fifteen 
or ſixteen, years, what hold they then? | 
Stud. That all is one. | 
Doc. And what is the reaſon why tithe ought not 
to be paid there as well as for wood under twenty 
* Pp | | | Stud, 
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Stud. For they fay that the lops are to be taken of 
the ſame condition as the trees be, what time ſoever 
they be felled; and that no cuſtom will ſerve in that 
caſe againſt the ſtatute, no more than! it ſhould do of 
great trees. 

Doc. And what hold they of the bark of the 
tree? 

Stud. Therein I have not heard of their opinion, 
but it ſeemeth to be one law with the lops. 

Dost. I perceive well by that thou haſt ſaid before, 
that thy mind is, that if a whole country preſcribe to 
be quit of tithes of trees, corn, and graſs, or of any 
other tithes, that that preſcription is good, ſo that 
the inen miniſters have ſufficient beſide to live 
upon. Doſt thou mean ſo? 

Stud. Yea verily. 

Dot. And then I would Lion thy mind, 1 any 
man contrary to that preſcription were ſued in the 
ſpiritual court for corn and graſs, or any other tithes, 
whether a prohibition ſhould lie in that caſe, as it did 
after thy mind before the ſaid ſtatute, where a man 
was ſued in the ſpiritual court for tithe wood. 

Stud. I think nay c 

Doc. And why not there, as well as it did where 
a man was ſued for the tithe wood ?\ 

Stud. For, as I take it, there is great diverſity be- 
' tween the caſes, and that for this cauſe: There is a 
maxim in the law of England, that if any ſuit be 
taken in the ſpiritual court whereby any goods- or 
lands might be recovered, which after the grounds 
of the law of the realm ought not to be ſued there, 
though percaſe the king's court ſhall hold no plea 

thereof, that yet a prohibition ſhould lie: and after 
v when it had continued long that no tithes were paid 
of wood, becauſe of the ſaid prohibition, and that 
after by 'proceſs of time ſome curates began to aſk 
tithes * wood, contrary to the law, and contrary to 
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the ſaid preſcription, fo that variance began to ariſe 
between curates and their pariſhioners in that behalf; 
then for appeaſing the ſaid variance the ſaid ſtatute 
was made, and that, as it ſeemeth more at the call- 
ing on of the ſpiritualty than of the temporalty : for 
the ſtatute doth not expreſly grant that the prohibi- 
tion in that caſe of tithe wood ſhould lie ſo largely 
as ſome ſay it lay by the law ; howbeit it doth not 
reſtrain the Common law therein, as it appeareth 
evidently by the words of the ſtatute. And ſo after 
ſome men, it appeareth before the ſtatute, and alſo 
after the ſtatute, (as I have touched before) that the 
ſpiritual court ought nat in that caſe to have made 
any proceſs for tithe wood: and therefore if they 
did, a prohibition lay by the Common law. And 
like law as if the ſpiritual court make proceſs upon 
ſuch legacy as by the law of the realm is void. As 
if a man bequeath to one another man's horſe, and 
the ſpiritual court chereupon maketh proceſs to exe- 
cute that legacy, there a prohibition lieth : for it ap- 
peareth evidently in the libel, if all the truth appear- 
eth in.thelibel;thevin be Jaw.gf the realm the legacy 
is void to all intents ; and that he to whom the le- 
gacy is made ſhall neither have the horſe nor the va- 
Iue of the horſe, And in likewiſe if a man ſell his 
land for one hundred pounds, and he is ſued after in 
the ſpiritual court for tithe of the ſaid hundred 
pounds, there a prohibition ſhall lie; for it appear- 
eth in chat caſe openly imthe libel, that no tithe ought 
to be paid, and that the ſpiritual law ought not in 
that caſe to make any proceſs whereby the goods of 
him that ſold the land might be taken from him a- 
gainſt the law af the realm, And upon this ground 
it is, that if a man were ſued in the ſpiritual court 
now ſith. the ſtatute for a Mortuary, that a prohibi- 
tion ſhould lie, for it appeareth in the libel, that ſith 
the ſtatute thete ought no ſuit to be taken for mor- 
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tuaries: and the ſame law is, if any ſuit were taken 
in the ſpiritual court for a new duty, that is of late 
taken in ſome places upon leaſes of parſonages and 

vicarages, which is called a Dimiſſion noble, for it ap- 
peareth evidently in the libel, if any be made there- 
upon, that no ſuch proceſs ought by the law of the 
realm to be made in that behalf. But in the caſe of 
tithe corn or graſs, or ſuch other things, wherein 
thou haſt deſired to know my mind, there appeareth 
nothing in the libel, but that the ſuit thereof of right 

appertaineth to the ſpiritual law; and ſo for any thing 
that appeareth the party may be holpen in the ſpiri- 
tual court by the preſcription. And if the caſe were 
ſo put, that in the ſpiritual court they would not al- 
low the ſaid preſcription, yet I think no prohibition 
ſhall lie. For though the ſpiritual judges in a ſpi- 
ritual matter deny the parties of juſtice, yet the king's 
laws cannot reform that, but muſt remit it to their 
. conſcience, But if there were ſome remedy provi- 
ded in that caſe, it were well done: for ſome men 
fay, that in the ſpiritual court they will admit no 
' plea againſt tithes. And allo if a compoſition were 
made by aſſent of the patron, and alſo of the ordi- 
nary, between a parſon and one of his pariſhioners, 
that the parſon and his ſucceſſors ſhould have for a 
certain ground ſo many quarters of corn for his 
tithe yearly, and after, contrary to the compoſition, 
the parſon in the ſpiritual court aſketh the tithes as 
they fall; that in this caſe no prohibition ſhould lie; 
ne yet though the caſe were farther put, that the 
compoſition were pleaded in the court, and were diſ- 
allowed: but all reſteth in the conſcience of the 
judge ſpiritual, (as is ſaid before.) Howbeit, becauſe 
ſome be of opinion that a prohibition ſhould lie in 
this laſt caſe, therefore I will refer it to the judgment 
of other: but in the caſe of preſcription, before re- 
hearſed, I take it for the clearer caſe, that no prohi- 
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bition ſhould lie, as I have ſaid before. And ] be- 
ſeech our Lord, that this matter, and ſuch other like 
thereto, may be ſo charitably looked upon, that there 
be not hereafter ſuch diviſions, ne ſuch diverſities of 
opinions therein, as has been in time paſt, whereby 
hath followed great coſts and charges to many per- 
ſons in this realm: and that hath moved me to ſpeak 
ſo far in this chapter, and in divers other chapters in 
this preſent book, as I have done : not intending 
thereby to give occaſion to any perſon to withhold 
his tithes that of right ought to be paid, ne to alter 
the portion therein before accuſtomed ; but that (as 
methinketh) they ought to be claimed by the ſame 
title as they ought to be paid, and by none other : 
and that it may alſo ſomewhat appear that the ſaid 
ſtatute of 45 Edw. III. was well and lawfully made, 
and upon a good reaſonable conſideration, and that 
the ſaid preſcription is good alſo; ſo that no man 
was in any danger of excommunication for the ma- 
king of the ſaid ſtatute, ' nor yet is not for the ob- 
ſerving thereof, ne yet of the ſaid preſcription, as it 
is noted by ſome perſons that there ſhouldbe. And 
thus I commit thee unto our Lord, who ever have 
both thee and me in his bleſſed keeping everlaſt- 
ingly. Amen. 12 


4 N 86 
260 6 


ADDI- 


AD DITIONS 
ro rt 
SECOND DIALOGUE | 


OF THE 


Docto2 and Student: 


CONTAINING 


THIRTEEN CHAPTERS 


On the POWER and JURISDICTION 
of the Parliament, Ge. 


Printed in the Year 1531, at the End of the then Edi- 


tion of the Doctoz and Student, but omitted in all 
the Editions of that Book ſince, except the laſt, and 
was then reſtored (by F. V.) 


And now Reprinted 


By his Majeſty's Law Printer, for J. WoxRALL at the Dove 
in Bell. Tard, near Lincoln's Inn, 


M,DCC.LXI, 


* 
E 
5 ——- 7 IRE 7 Or ORs - — — ee i LO 
p cot mary mri ahagy A | — 8 CE * ö 
— . * * * 234 o wow” > > 
- - * = 4 = 
—ů— ů ⁊ —ͤ— — -- 2 — 
— " 22 — he — reren 
* — 


\ 


v 


r .. eee ee es Le p . Een i ee ee LEES 


PREFACE. 


8 the treatiſe commonly lid 
A The Doctor and Student hath al- 


ways been of much eſtimation, 


and even of good authority too, in the 


law ; and as ſome additions thereto 
were made by the author; which, ha- 
ving, as far as appears, never been 
printed more than once, (before re- 
ſtored by J. W.) and that upwards of 
two hundred years ago, are now be- 
- come as little known, at leaſt to the 
generality, as if the ſame had never 
ſeen light: : the preſent Eprrox there- 


fore, i into whoſe hands a fair impreſſion 


thereof hath lately fallen (and which 
perhaps, is the only one extant, unleſs 
ſome old libraries, or the collections of 
the very curious, may afford the like) 
thought it his duty to hand the ſame 


again into publick appearance. 


It is obſervable, that theſe additions 


were firſt publiſhed in the year 1531, 
b b q the 
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the time when king Henry VIII. and 
his parliament were bringing ſeveral 


matters to the civil juriſdiction, that 
before were under the eccleſiaſtical; 


and to which poſſibly this adtlicional 
-work of our author might not a little 


contribute: and as the end which he 


ſeems herein to have had chiefly in 
view, was anſwered by the turn that 


the affairs of the ſtate accordingly took, 
it may, perhaps, be the reaſon that theſe 
- additions were omitted in the after-im- 
| preſſions of the Doctor and Student. 


However, if to preſerve, or reſtore, 


any part of the works of valuable wri- 
ters hath always been looked upon a 

doing good ſervice to the publick, 5 
Erro hereof may hope — his pre- 
ſent endeavours will not . unac- 
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ADDITIONS, &c. CHAP. I. 


What the parliament may do concerning the i- 


ritualty and the Miritiai zurn. ane 
what nor.” 


Dotter. 7 Pray thee bla me 1 Fo mind in chis 
e queſtion, Whether lay men Ta thee think- 
eth) have nn to make un laws of 
 mortuaries | e 
Student. There was a Jaw made of mortuaries in 
the parliament holden in the 21 Hen. VIII. c. 6. by 
the aſſent of the king, and of all the lords ſpiritual 
and temporal of the realm, and of all the commons: 
and 1 hold it not beſt to reaſon, or to make argu- 
ments, whether they had authority to do that they 
did or not. For I ſuppoſe; that no man would think, 
that they woe do uy thing that eye had not 
power to do. 
Do. I mean not on! -6f mhortharies;" chat that 
ſtature meaneth of, but I mean of ſuck things as be 
X 2 brought 
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brought to burials of dead -perſons-3-whereof- ſome 
concern the ſervice of God, or the relief of the ſoul, 

and ſome the worldly countenance: as in ſome places, 
the church claimetk to have the taper that ſtandeth 
in the middle of the hearſe over the heart of the 
corple, and ſome claim to have all the tapers : fome 
alſo claim to have one of the torches that is about 
the hearſe, and ſome to have all the torches. And 
if the body be brought in a chariot, or with coat ar- 
mour, or ſuch other, then they claim all the horſes 
and chariot, and the apparel, or part thereof.; and 
the coat armours or other like, as ſequeſes to the 
body. And theſe rights and duties be called in ſome 
places martuaries : and of theſe I mean moſt princi- 
pally in this queſtion. I pray thee let me nan what 
thou thinkeſt therein. 

Stud. I pray thee let me firſt know mlias 3 is thy 
Spine in this queſtion. 

Do#. I think that of ſuch of the ſaid mortuaries 
as the church hath right in, in ſuch manner as is be- 
fore rehearſed by preſcription or otherwiſe, and of 
ſuch things as be ordained at ſuch burials to the ſer- 
vice of God, or to the relief of the ſoul, that the par- 
liament hath no power to prohibit them; as to pro- 
hibit chat the church ſhould: have no ſuch mortua- 
ries, or that there ſhould not be bidden to the burial 
Jo many. prieſts, or that there ſhall not be above ſo 
many tapers or torches; or that there ſnall not be 
given above ſuch a certain ſum in alms: I ſuppoſe 
that the parliament hath no power to theſe things, 
for they be annexed to the right ſpiritual whereof 
the temporal juriſdiction hath no power: for the 
inferior may not judge upon the ſuperior. But to 
make a law, that there ſhall not be given above ſo 
many black gowns, or that there ſhall not be any he- 

rald of arms there, but he that is buried ere of ſuch 
— „ - degrent or Shak, no Dock cloths ſhall be hanged i 2 
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che ſtreets from the houſe where he died to the 
church, as is uſed in many cities and good towns, 
or to prohibit ſuch other things as be but worldly 
pomps, and be rather conſolations to the friends that 
be alive than any relief to the ſoul that is departed, 
wherefore the church favoureth them not. I think 
— parliament hath good authority to make a law; 

ray thee let me know thy mind what thou think- 
7 in theſe diverſities. 

Stud. Verily I think that in all the caſes before re- 
| err! the parliament with a cauſe, hath good au- 
thority to make laws; as if it were ordained by the 
parliament, that at ſuch burials the church ſhould 
neither have torch nor taper, horſe nor chariot, nor 
none other thing like, but that they ſhould always 
pertain to the executors to the uſe of the teſtator; it 
were a good ſtatute, and ought to be obſerved, as 


well by ſpiritual men as by temporal : and this I take 


to be the reaſon why, for all goods, though they be 


in the hands of ſpiritual men, be temporal concern- 


ing the body, and nouriſhing the body, as they do 

to temporal men. And John Gerſon holdeth the 
ſame opinion, as it appeareth in his treatiſe of the 
Spiritual Life of the Soul, the ſecond leſſon, and the 
third corollary, whereof mention is made more at 
large in the firſt dialogue in Engl, chap. 3. And 
all temporal things the king and his progenitors, as 
in the right of the crown, have in this realm alway 
ordered and judged by his laws: and therefore I ſup- 
poſe that the parliament may enact, that there ſhall 
not be laid upon a deceaſed perſon but ſucha cloth, 
or thus many tapers or candles ſet up about him. 


And here I would ſay farther in one thing, and that 


is this, that no preſcription had by the authority of 
the ſpiritual law, may give no right within this realm 
to thoſe: mortuaries that we ſpeak of now, nor to the 
lac martuaries that be * alway by the ſaid ſtatute, 
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nor yet to any penſion or annuity; but if any right 
ſnall be won therein by preſcription, it muſt be by 
a preſcription had after the courſe of the law of the 
realm; and the leaſt preſcription thereof is this, that 
is to ſay, that no man's mind may remember the 
contrary thereof whereof the preſcription is made. 
Andif this be true, then have many mortuaries been 
claimed, and taken in time paſt, without title, where- 
by the takers have been bounded to reſtitution. And 
that is true that I have ſaid of ſuch preſcriptions of 
mortuaries and penſions, me thinketh it may appear 
thus : If there were a law made by the church, that 
at every burial the curate ſhould have all the tapers 
and torches that were about the corpſe, I ſuppoſe 
that it is clear, that that law bound not in this realm 
there as no preſcription was thereof before, And if 
a law made by the church, ſhould not in this caſe 
bind, how ſhould then a preſcription, grounded only 
upon the laws of the church, bind? I cannot ſee 
how : but if it were in a country where the church 
| bath ſovereignty 1 in temporal things, it were a greater 
doubt. And in this cate many ſay, that a preſcrip- 
tion ought of right to be granted to. prohibit the 
ſpiritual judges, that they ſhall not give ſentence a- 
gainſt the preſcription. of the king's, law, whereby 
any n goods may be — as well as that 
they ſhall not hold plea of that that belongeth to 
the king's law, but ſich a prohibition, is not in uſe. 
But if it were enacted, that a prohibition ſhould 
hereafter lay in that caſe, I ſuppoſe that it were a 
Tight good and a reaſonable ſtatute, And: alſo whe- 
ther ſuch 2 preſcription, after the law of the church, 
give title for tithes, is after ſome men the greater 
queſtion; but 1 will no farther ſpeak thereof at this 
time. And as to the-coat armour, ſhield and ſword, 
and ſuch ather things as be ſometime ſet up at the 
burial of, noble men, Tame men ſay that they belong 
| not 
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not to the church, but to the executors: and that 
they ought to remain there to the honour of the 
body, and to the memorial of the ſoul, as long as 
they will endure. For there was never gift thereof 
made to the curate, whereby any property might 

row unto him, And a caſe much like to their 
* is in the 9 Edward IV. where an action 
of treſpaſs was brought for taking away ſuch 
a coat armour, Sc. And there ſome were of opi- 
nion, that the action lay well, howbeit the caſe is 
not judged ; but whatſoever the law be therein, I 
think it be no great doubt, but that if a ſtatute be 
made that they ſhould belong to the executors, that 
the intereſt of the curate, whatſoever he had thereto 
before by ' preſcription, conſtitution, or otherways, 
were determined; and ſo methinketh that the par- 
liament may as directly make a law concerning ſuch 
mortuaries as it may do of any other temporal goods 
within the realm: and then as to the number of 
poems and clerks, that ſhould be bidden to ſuch 
burials, I think that the parliament may well, upon 
a certain pain, prohibit, that none ſhall call to ſuch 
a burial above a certain number of prieſts and clerks 
to be aſſigned by the parliament after the degree of 
him that is buried ; and eſpecially to prohibit, that 
none ſhall give any money, or other reward, to any 
above that number, though they come Uncalled. 
For ſuch ſtatutss be for ordering of temporal things, 
and to. force that the king's ſubjects ſhould not be 
charged but as the parliament ſhould think expedi- 
ent for the wealth of the realm, and therefore they 
are to be obſerved in law and conſcience. And thus 
I have ſhewed the part of my conceit, what me 
" thinketh concerning To ſaid mortuaries. 
Doc. I thank thee for the pain thou haſt taken 
therein. and ſince thou haſt ſomewhat touched what 
the parliament may do in theſe mortuaries, which 
| | | X 4 92 
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concetneth ſomewhat the ſpirituality, I pray thee that 
thou wouldeſt ſhew me ſomewhat more of thy mind, 

what the parliament may do in other things con? 
cerning the ſpirituality ; for I think it were good and 
neceſſary to be known for the good order of conſci- 
Ence of many perſons, and the appealing of many 
and great diverſities of opinions in this realm. 

Stud. To treat of this matter at length it would 
aſk a great time; but I ſhall with good- will briefly 
touch ſome articles thereof, and haply thou ſhalt by 
them know the better, what the parliament may do 
concerning the ſpiritual Juriſdiction in other caſes 
like. But I pray thee take me not, that my mean- 
ing is, that I would that ſuch ſtatutes ſhould be made 
as I ſhall ſpeak of: for I do it not to that intent, 
but only to ſhew the power of the parliament what 
they may do if they liſt to execute their power. 


ADDITIONS, CHAP: HI ::: 
What the parliament may do concerning the i- 
rituality and the ſpiritual furiſdiction, and 

what not. 55 N 8 

Stud. Laer it may be enacted by the parlia- 
1 ment, that no lands, nor other inheritance, 
ſhall hereafter be given into mortmain by licence, 
nor without licence, but that all feoffments, fines, 
leaſes, and recoveries by covin, or by aſſent of the 
Pas hereafter made, or had for mortmain, ſhall 
be void, and that the houſe ſhall take no intereſt by 
It; but that it ſhall remain ſtill with the feoffors or 
_ givers, or to ſuch other uſe as the parliament ſhall 
" appoint. For Ike as the parliament may ordain, 
that all feoffments and fines, made to any manner of 
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5 en ſhall be void, and that every man ſhall ſtand 
ſtill ſeiſed of his land without making of any altera- 
tion of poſſeſſion thereof to any other, more ſtronger 
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it may ordain, that no alteration of poſſeſſion ſhall 
be made into mortmain. And that a ſtatute may 
be made; that there ſhall be no alteration of poſleſ- 
ſion made of lands to no man, it may appear by the 
words of John Gerſon, in his treatiſe of Contracts, the 
6th conſideration, where he ſays thus: Contracts be 
not therefore preciſely to be ſaid unlawful and void, be- 
cauſe they may be redgemed by the law made for ſuch re- 
demption. For he ſayeth, That they that would ſay 
fo, would condemn the high maker of laws, that is God 
bimſelf : Which in his judicial laws given by Moſes 
to the Fews (as the text is open) Levit. xxv. willeth, 
That he that ſelleth bis inheritance may redeem it; ab 


if he redeem it not, yet it ſhould return again in the year 
Jubilee; for it is there ſaid to the Fews thus: All 


the region of your poſſeſſion ſhall be ſold under the condi- 
tion of redemption, And though that law bindeth 
not now chriſtian people, yet a like law thereto 
might be made by chriſtian princes, which than by 
that new inſtitution ought to be obſerved and kepr, 
as divers of the ſaid judicials have been in many 
countries. Thus far be the words of John Garſon. 


And methinketh, that if a law might be made, that 


if a man ſell his land, that he may nevertheleſs re- 
deem it within certain years, whether the buyer will 
or no, though no ſuch condition were ſpoken of at 
the making of the bargain: that like reaſon is that 
a law may be made, that there ſhall be no ſales, but 
that every man ſhall continually ſtand ſtill ſeiſed of 
his lands, as I have ſaid hefore. And I ſuppoſe ve- 
rily that ſuch a ſtatute ſhould be good and profit- 
able, as well for them that have ſuch lands in mort- 
main as for many other. And Baſdus de perufio ſaith, 
that ſuch a ſtatute ſhould be good to prohibit that 
no lands ſhould come into mortmain, but not to 
prohibit that no goods ſhould come into mortmain. 
— methinketh his ſaying is good and reaſonable. 
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What the paritament may 40 concerning the Hiri. 


Ftud. | Think alfo that the King by parliament may 
I break all appropriations that be made a- 
gainſt any ſtatute, or againſt the good order of the 
people, or againſt the commonwealth ; and the cauſe 
is this: there can be no church appropriated; but 
that the patronage of the advowſon thereof muſt be 
given before the appropriation to the abbot, or prior, 
or other, to whom the propriation ſhall be made; and 
to their ſucceſſors, for if it be given but for term of 
life, the appropriation cannot ſtand in effect but for 
term of lite And becauſe the advowſon is a tem- 
poral inheritance, therefore it is under the power of 
the parliament to order it as it feeth cauſe, and to 
bring it again to be preſentable as it was firſt: and 
in likewiſe if a man bring a writ of right of advow- 
fon againſt him that hath ſuch an advowſon appro- 
pried to his houſe, and recovereth the advowlon, the 
appropriation is diffolved': for the appropriation can 
no longer continue than they have the patronage. 

And the parliament may leave the advowſon to the 

houſe, as an advowſon preſentable if they ſee cauſe ; 

or they may give it to the firſt giver, or otherwiſe 

diſpoſe it, as the matter requireth. And under ſuch 

manner all the vicarages that were unyed, annexed, 
or appropriated from the firſt year of king Rich. II. 

unto the parliament holden in the fourth year of 
king Henry IV. were diſapproved. And by the fame 
ſtatute of Henry the IVth, it is enacted, That all 
vicarages appropried after the ſtatute made in 
the fitreenth year of king Richard againſt the 
form of the ſaid ftatute, ſhall be diſappropried, 
except the vicarage of Hadienham in the — - 
T 9. 


l ; 
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Ely, as in the ſaid ſtatute appeareth. But yet I ſup- 


poſe, that the parliament may not make an appro- 
priation without ſpiritual aſſent ; ne I mean not that 
it were good that all appropriation ſhould be bro. 
ken: but I have ſpoken this to ſhew what authority 
the parliament hath if they would execute it: and 
if there be a reaſonable conſideration why it is done, 
then the diſappropriation holdeth as well in conſci- 
ence as in the law, And good it is, that the autho- 
rity of parliament be known in this behalf to the in- 
tent that it may cauſe them the rather to obſerve 


ſuch ſtatuces as be already made of ſuch appropria- 


tions, and to difpoſe ſome part of the fruits thereof 
among the poor pariſhins, according to the ſtatute 
of the 15 Rich. II. made in that point. And if it 
were aſked them, why they have not obſerved the 
ſaid ſtatute, they have none other excuſe, but either 
to ſay that they knew not the ſtatute, or elſe that the 
ſtatute had no power to bind them to it. Ahd I 
ſuppoſe verily. that neither of thoſe ſayings can be 
any reaſonable excuſe unto them in that behalf. 


ADDITIONS, CHAP. IV. 
Concerning the power of the parliament as againſt 
. the ſpiritualiix. 
Stud. A LL the ſanctuaries in England, as well in 
I F churches as other, and alſo where a man 
ſnall have his clergy, and where not, be under the 
power and authority of the parliament. 2 


Doc. I ſuppoſe that it is by the ſpiritual authority 


that a man ſhall be defended by a ſanctuary, or have 
his clergy. | „ 
Stud. Nay verily, but by the old cuſtoms and 


maxims of the law of the realm: and therefore the 


king's juſtices ſhall judge where a man ſhall have 
ſanctuary or his clergy, and where not. And if the 
| 25 | ES ordi- 
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ordinary will not come to receive them * be 
clerks, the King's juſtices mayer a fine upon him. 
And alſo the king's pardon ſhall diſcharge one, both 
of the ſanctuary and out of the biſhop's priſon, z. and 
fo.it appeareth that the biſhops have the keeping of 
ſuch as be admitted to their clergy by authority of 
the king's laws, and not by their own authority. 
And though the title of ſanctuary, and the liberty 
where a man ſhall have his clergy, be under the 
power of the. parliament, yet the parliament. hath 
not broken nor extended his whole power on them, 
to put them generally away. 

Dotz. Might the parliament break a fandtuary 
that is granted by the pope ? 
Stud. The pope by himſelf may wks no ſanctu- 
| ary in this realm; bur if the king and the pope to- 
gether do it, the old cuſtom of the realm ſerveth, 
as moſt men ſay, that it is good. But yet if the 
king after that grant, by authority of his parliament 
avoid his own grant, then remaineth but only the 
pope's grant; and that ſufficeth not to make a ſanc- 
tuary, as I have ſaid before; but the parliament 
without the pope may make a ſanctuary, with ſuch 

alties as they ſball think convenient to ſet. upon 

the breakers thereof. But if the pope do after con- 
firm that ſanctuary, and grant that no man under the 
ain of the cenſures of the church do break it, it. is 
the ſtronger, howbeit the ſanctuary taketh his full 
11 nh in tlrat caſe as to the law by. the Parliament. 


| ADDITIONS, CHAP. v. 


ere the power of the parliament again 
1 2 Keep the ſpirituality. | 


Si, 1 Suppoſe alſo, that the parliament may or 
of the trees and graſs in church-yards either 
to 
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to the perſon, to the vicar, or to the pariſh if they 
ſee cauſe: for though it be hallowed ground, yet the 
freehold thereof, the trees and herbs are things tem- 
poral, as they were before the hallowing; and that 
the parliament hath power to order them (as is ſaid 
before) it appeareth by a ſtatute that is called Ne rec- 
tor profternat arbores in cæmeterio 25 Edi. I. ftat. 2. 
that is to ſay, the ſtatute againſt perſons, that they 
ſhall not cut down trees in the church- yards. In 
which ſtature it 1s recited, that the ſoil of the church- 
yard (which in the laws of England is called the free- 
hold) belongeth to the church: and then the ſtatute 
goeth farther, and prohibiteth all perſons, that they 
ſhall not fell them, but it be for neceſſary reparations 
of the chancel, but that they ſhall let them ſtand 
ſtill to defend the church from the great tempeſtuous 
winds and weather. And then it ſeemeth, that like 
as the parliament hath authority to prohibit perſons, 
that they ſhall not fell the trees in the church-yard, 
when they would, that it hath authority as well to 
take the whole property of the trees from them if 
they ſee cauſe, and that they may give them to the 
pariſh, if there be reaſonable conſideration to move 
them to it, And yet nevertheleſs the judges for a 
church- yard will moſt commonly put the court out 
of juriſdiction, and remit it to the ſpiritual law, to 
determine to whom it belongeth of right; but I take 
that to be by a cuſtom, and a favour of the law, and 
not of a meer right, as of the law of God. And there- 
fore if the parliament would ordain, that the right of 
church: yards, and of all things in them, ſhould be tried 
in the king's courts, I think the ſtatute might well do 
it. But, as I have ſaid before, the parliament will 
not extend their power to many things, that they 
might do if they would, (I think) and eſpecially in 
theſe matters they will not. And ſurely as well the 
parliament as the King's courts, of the King's Bench 

CEE and 


dre u. 
and Common Pleas, and all the Common law (as ! 
ſuppoſe) have been and be as favourable to the ſpi- 
ritual juriſdiction, as well in ſuch church-yards, 
tithes; offerings, and ſuch other, as any law hath 
been; inſomuch that in the King's Bench and Com- 
mon Pleas they will ſuffer no iſſue to be joined, eſpe- 
cially betwixt perſon and perſon, whereby the right 
of tithes might be tried ; howbeit that in the exche- 
quer ſome time they have done otherwiſe. And for 
a farther proof, that the parliament may order a 
church-yard; and trees and graſs, as is aforeſaid, 
ſome make this reaſon ;.they ſay it is enacted by the 
ſtatute 15 of Rich. II. ch. g. that lands that be made 
church- yards, and be hallowed and made burials 
without licence of the king and chief lords, ſhall be 
in caſe of mortmain : and they ſay, that of that it 
followeth, that if the king or lord enter, for that the 
church- yard was made againſt the ſtatute, that the 
hallowing thereby is annulled, for elſe (they ſay) the 
ſtatute ſhould be vod. And if the ſlatute have 
power to annul the hallowing, made againſt the ſta- 
tute, they ſay more ſtronger it may order the trees 
and graſs, that be growing upon it, becauſe chey be 
temporal, as is ſaid before. And in that caſe if the 
lord enter by reaſon of the ſtatute, and the perſon 
putteth him out, and the lord bring aſſiſe, and the 
perſon pleadeth, that it is a church- yard, and demand 
judgment, if the court will hold plea thereof, and 
then thg lord ſheweth how he entered by force of 
the ſaid ſtatute, and pleadeth in certain; that is a 
good plea to give the court juriſdiction. And thus 
1 verily that the parliament may order the 
trees and grafs in a church; yard, as I have ſaid; and 
N 2 the ground to remain ſtill hallowed, as it did be- 
I0Ore. C35 ns | N 1 nan 
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Cancerning the en of the, parliament . 
/ S be ſpiritualiiy. 


e W that it may be enacted by au- 
Lr . of parliament, that if a ſpiritual man 
fuffer his houſes to decay and die: that his ſucceſſor 
ſhall have remedy in the King's Court, againſt his 
executors, and that it may be prohibited, that no 
ſuit of delapidation ſhould be hereafter taken in the 
ſpiritual court, for it is brought to have amends for 
the waſte and decay done in houſes by his predeceſ- 
for, which is all temporal, and belongeth to the 
king's courts, as waſtes. and treſpaſs do. And how- 
beit, that no action lieth for the ſucceſſor in ſuch caſe 
for the waſte at the Common law; yet that is not 
ſufficient to prove, that an action may lie therefore 
at the ſpiritual laws: for if a perſon of a church 
make-a'leaſe for term of years, and the leſſee doth 
waſte, in that caſe the perſon ſhall: have no remedy 
at the Common law, and yet he ſhall not therefore 
have any remedy at che Spiritual law. And alſo in 
divers ſtatutes it appeareth, that if a man have judg- 
ment in the Spiritual law to do penance, as is en- 
joined him, that the judges ſpiritual may not turn that 
penance into money, unleſs the party will freely afl 
it ; leaſt they might by that means give eee 
of temporal ings.” And if they may not turn 
nance ihto money, but by the free will of ' the Pa 
ty z chen more tronger, they may not hold plea in 
this matter, where none other thing is in variance 
but waſte of houſes, and where are demanded das 
mages, as was in the prohibition” of wafte at the 
Common law: and therefore ſome men ſay, that a 
Præmunire facias, or a Prohibition lieth in this . 
at this day, if the grounds of the law were thr 
** Fn upon; howbeit; becauſe ef che cuſtoreſo 


long 
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long uſed and ſuffered to the contrary, peradvedtuts 
it were not 'good to alter the law therein without 
| parliament ; but they think verily that the parlia- 
ment may well alter it; and to enforce their reaſon 
they ſay, that ſince. the Court Chriſtian may not by 
the law award damages for beating of a clerk, but 
aan put him to penance for laying violent hands 

the clerk, that more ſtronger they may not in 
this caſe award. damages for the waſte, that is no- 
thing: elſe but a temporal offence. 


ADDITIONS, CHAP. VII. 
Concerning the authority of the parliament and 
e Spirituality. NOVI: 


Stud. 755 it were adi by ſtatute; that | no o prieſt 
ſhould wear any cloth made out of the 
18 * nor above ſuch a price, upon a certain pain; 
or that chaplains ſhall not take above ſo much for 
their * 1 ſuppoſe that theſe ſtatutes were good, 
becauſe they concern the ordering of temporal things; 
but to appoint. the faſhion of their garments, or their 

tonſure, it is more doubt whether the parliament may 
ſet pain upon it or not. 
Dod. It hath not been ſeen, that: any penal ſtatutes 
Jaye been made by parliament concerning-apparel 
of the clergy in this realm, for that hath always 
been ordered by the convocation. - And alſo it . 
peareth in the ſtatute made in the 36 Edw. III. c. 8. 
that when default was found by the commons for 
exceſſive wages of chaplains, that the parliament 
did not order the wages, but the king and his lords, 
at the petition of the commons, moved the arch- 
biſhop of Canterbury thereof; and thereupon; he and 
other biſhops afterward informed the parliament, 
that they had ſet the wages in certain, and that no 
5 en ſhould take more than _ had appointed, 


upon 
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upon a pain by them limited; and if any ſpiritual 
men gave more, Sc. they to forfeit the double to 
| Certain uſes by the convocation appointed. Ard 
that no chaplain ſhould remove from one dioceſe to 
ther without letters of the ordinary, from whoſe 
Voceſe they removed. And it was then ordained by 
the parliament, that no temporal man ſhould give 
more wages than the biſhops had aſſigned, upon pain 
to forfeit as much to the king, as in the ſaid ſtatute 
appeareth. And alſo the ſtatute willeth farther, that 
he that findeth him grieved againſt that ordinance, 
ſhall have his remedy in the Chancery; but it ap- 
peareth not, that there ſhould be any remedy there- 
upon at the Common law. „ 
Stud. The virtue of ſpiritual men, and the favour 
of the realm to them, and their wiſdom, policy, and 
high authority be and have been great in this realm, 
whereby many things have been forborne, that 
might lawfully have been done, as I ſuppoſe. And 
in the ſtatute made in the 3 Hen. V. wages of chap- 
lains were ſet in certain by the parliament: and 
truth it is, that by the ſaid ſtatute of 36 Edw. III. 
ch. 9. it is enacted, That whoſoever findeth him 
grie ved againſt the ſaid ordinance, made of the ſaid 
wages, ſhall have remedy in the Chancery, as thou 
ſayeſt: and therefore it followeth thereupon, that if 
chaplains may by authority of the parliament be 
lawfully put to anſwer in the Chancery before the 
chancellor, which ſitteth there only by the king's 
authotity, that they may as well upon a reaſonable 
cauſe be put to anſwer by authority of the parlia- 
ment after the proceſs of the Common la x. 
Doc. By ſubpæna, which is the proceſs uſed in 
Chancery, the perſon ſhall not be arreſted, but be 
only warned to appear. And it is directly againſt 
the canons, that a prieſt ſhould be arreſted, and per- 
adventure at the making of the ſaid ſtatute, the par- 
R T EE lia ment 
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liament had reſpect thereto, and thought it reaſori« 
able, chat they ſhould. rather be put to anſwer. in 
Chancery, where their bodies ſhould not be arreſted, 
008: the Common law, where they might be ar- 
Teſte: 
Stud. Though the perſon ſhall not be arreſted by 
a pens yet 1 d not in the end he ſhall be 
oclaimed rebel, and then thereupon his body ſhall 
arreſted. And alſo if the — will not perform 
the judgment given Upon the /ubpune, there is none 
other execution in Chancery, but to commit 
bim to priſon till he have performed it: and there- 
fore (as it ſeemeth) the e regarded not that 
point. Wherefore I ſuppoſe rather, that the ſtatute 
was made as to that article upon this conſideration, 
that becauſe upon a decree made by the convoca- 
tion, there lieth no action at the Common law, but 
at the Spiritual law, and becauſe this matter con- 
cerned giving of wages, which were things tempo- 
ral, it was thought reaſonable that the offenders a- 
inſt the decree made in the convocation, ſhould 
be put to anſwer in the Chancery, which is the king's 
court: but it might as well have been enacted, that 
they ſhould have =o put to anſwer at the Common 
1 as in the Chancery, if the parliament would, as 
I ſuppoſe. But to that point, that thou haſt 
of Ber that it is againſt the canons of the A cnc 
that a prieſt ſhould in any caſes be arreſted. The 
Common law pretendeth, that the king, as in the 
right of his crown, and by his Common laws, hath 
that authority, and ſo it is daily put in excution. And 
if the Common law be ſo already, then there need- 
eth no ſtatute to be made of it. Nevertheleſs, be- 
Czuſe our intent now at this time is to ſpeak only, 
: 5 the parliament may do concerning the ſpiritu- 
Yo what not, therefore I will no; farther ſpeak 
- * Var” matter but dan dis chat if there pe offenc 
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un them, that execute the Common law therein, thar 
it is a great marvel, that ſpiritual men have done no 
more to reform it, than they have done; and if there 


be no offence therein, then were it good, that it were 


ſo openly known, that all ſcrupuloſity of 'confeience 
might be avoided. For as it ſtandeth now, there 
feſteth in ſome perſons; that execute the law there» 


in, a doubt in conſcience : and by reaſon of that 


doubt they offend, that ſhould not offend, if the 


matter were plainly declared. For then would they 
either clearly ceaſe, or elſe proceed according to the 
law with good authority. 1 


ADDITIONS, CHAP. VII... 


; Concerning the authority of the parliament and 


the ſpirituality. 


ua. JF there were a ſchiſm in the papacy, who 


were right wiſe pope, the king in his par- 


liament, as the high ſovereign over the people, which 
- hath not only charge on the bodies, bur alſo on the 


© fouls of his ſubjects, hath power for the quietneſs and 
ſurety of his realm to ordain and determine, 'who 
7 mall be in this realm holden for right wiſe pope, and 


. 
1 


4 
* 2 
4 — 


as pope, but only to him. And a ſtatute of like ef- 
_ fect was made in the 2 Rich. II. ch. 7. where pope 
Urban was adjudged in the parliament to be lawful. 
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iy choſen pope. And fince the parliament, for ap- 


3 XY 


Heck oh in the papacy, may ſet a remedy; . 
chen may not the king and his parliament in like 
wife, as well to the ſtrength of the faith, and to the 


« 


health of che ſouls of * of his ſubjects, as to ſave 


* 
« 


may command; that no man ſpiritual nor temporal 
mall name any other to be pope, but him that is 


0 authariſed in the parliament ; nor ſue to any other 


diviſions that might riſe in the realm b 
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his realm from being noted of Hereſy, ſearch the 
cauſe of ſuch diviſion as is now in the realm by di- 
verſities of ſects and opinions; and to know alſo by 
whom, and by what occaſion the noiſe hath riſen, 
that there ſhould be ſo many hereſies in this realm 
as are noted to be : and whether there be ſuch here- 
fies or not, and not to put any to, anſwer thereupon 
after the proceſs of the law ; but charitably to exa- 
mine the truth therein, and thereupon by their wiſ- 
doms to deviſe ſome charitable way for unity and 
peace; And great reward ſhall they have of God, 
that put to their hands to avoid the great danger 
that is like to fall to many ſouls, as well of men ſpi- 
ritual as temporal, if this diviſion continue long. 
And as far as I have heard, all the articles that be 
miſliked in this behalf, ſown either againſt the world- 
ly honour, worldly power, or worldly riches of ſpi- 
ritual men; but to expreſs the articles I hold it not 
moſt expedient. '- And verily if it be true that ſome 
have reported, many of them be ſo far againſt the 
truth, that I ſuppoſe no chriſtian man will hold them, 
believing them to be true : but that they do it for 
ſome other conſideration. . And though they do not 
well in that doing, how good ſoever the conſidera- 
tion be, for no evil is to be done that good ſhould = 
follow; yet they do not ſo evil, as if they held them, 
believing them alſo to be true; nor it will not be ſo 
hard to remove them from it, as it would be, if they 
did believe them indeed. For if it be ſo, that they 
believe them not, then the cauſe removed, it is to 
think, that they would he lightly reformed: and 
therefore if it were ordained for a law, that every 
curate at the death of every of their pariſtioners, 
ſnould ſay for their ſouls in audience Placebo and 
Dirige, and ' maſs, without taking any thing there- 
fore: and that they ſnould alſo at a certain time, 
tbere to be aſſigned by parliament, as it were once 

Mein EY uh As 
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in a month, or as ſhall be thought convenient, do in 
likewiſe, and pray eſpecially for the ſouls of their 
pariſhioners, and for all chriſtian ſouls, and for the 
king and the whole realm: and religious houſes 
to do after the ſame manner, I ſuppoſe, that in ſhort 
time there would be but few, that would ſay, there 
were no purgatory. And in likewiſe if it were or- 
dered ſo by the pope, that there might be certain 
general pardons of full remiſſion in divers parts of 
the realm, which the people might have for ſaying 

certain oriſons and prayers, without paying any mo- 
ney for it, it is not unlike, but in ſhort time there 
would be very few, that would find any default at 


pardons : for verily it is a great comfort to all chri- 


ſtian people to remember, that our Lord loved his 
people ſo much, that he would to their relief and 
comfort, leave behind him ſo great a treaſure, as is 
the power to grant pardons : which, as I ſuppoſe, 
next unto the treaſure of his precious body in the 


ſacrament of the altar, may be accounted among 


the greateſt. And therefore he laboured greatly to 


his own hurt, and to the great heavineſs of all other 


alſo, that would endure himſelf ro prove, that there 
was no power left by God. And I ſuppole verily 
that if ſuch free pardons were granted (as I have 
ſpoken of before) and that then other pardons were 
afterward granted, to have the aid of the people for 
ſome charitable cauſe, as to reſiſt the Turk, or ſuch 
or ſuch other, that the people would as diligently 
receive thoſe pardons to be partakers of the good 


- deed, as they would be, if there were no ſuch free 
pardons granted before. And I think verily, that 


it the king's grace, and his parliament, look not 
upon theſe matters, it will be hard to tell, who ſhall 
be able to do it. And under this manner Naitanus 
king of Ricis took great labour and diligence for the 
appeaſing of the diviſion and variance, that was 
367 - * _. amongſt 
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amongſt his ſubjects (as well ſpiritual as temporal) 
for the due time of keeping the Eaſter. For ſome 
men in that variance kept Eafter, when other kept 
Palm Sunday; and that was ſeen ſome time in one 

houſe. In which ſchiſm many great clerks and 
holy men were of ſeveral opinions, inſomuch that 
the bleſſed man ſaint Aidan, which was a holy bi- 
ſhop, erred long in the due time of keeping of Eaſ- 
fer, and had many followers, and yet was he no he- 
retic. For that that he did therein, he did with 
meekneſs, and as he thought ſtood according to the 
truth ; and therefore there was bur little offence in 
him. For appeaſing of this ſchiſm, the ſaid king 
Naitams ſent meſſengers to ſaint Colfrid, then bein 

abbot of the monaſteries of ſaint Peter and Paul, 
that be upon the rivers of Tyne and Tweed, and where- 
as venerable Bede was brought up, to be inſtructed 
in the due time of keeping Eaſter, and of the tonſure 


of clerks, which was then alfo in variance, where- 


upon the ſaid holy man Colfrid wrote a letter unto 


the faid king Naitanus, declaring unto him, by ma- 


ny authorities of ſcripture, the very due time of 
keeping Eaſter, and thewed his mind alſo in the ſaid 


tonſures: and when the ſaid letter was read before 


the king and his lords, and that the tenure thereof 
was plainly interpretate and declared unto him, he 
roſe up from among his lords, and kneeled down 
upon his knees, and thanked Almighty God, that 
had ſent him ſuch a gift out of the country of Eng- 
land. And it is not to think, that he did this, in- 
tending to give ſentence therein by hisown authori- 


ty, for that belonged not to him, but he did it to 


now the truth, and that he might thereupon ſnhew 


his favour to the better part. And if the king's 


grace would in this caſe endeavour himſelf to know 
the truth of the cauſe of this diviſion, I ſuppoſe that 


he ſhall in ſome article ſhew his fayour to the one 


Part, 
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part, and in ſome other article to the other part. 
b Allo when the hereſy of Enticetis roſe at Conſtautino- 
| ple, which erred in the Trinity, the bleſſed man faint 
Theodore, then archbiſhop of Canterbury, to the in- 
tent he would keep the church of England from that 
error, gathered all the clergy together, and examin- 
ed them diligently what they thought concerning 
the articles of the hereſy : and when he found them 
all ſtedfaſt in the catholick faith, he wrote a letter of 
their belief : and for inſtruction of them that ſhould 
come after, ſent it to Rome; and the effect of his 
letter was this : 
ee We believe and conſtantly confeſs after holy 
cc fathers, to be verily and truly, the F ather, the 
cc Son, and the Holy Ghoſt, a Trinity in Unity, 
c and a Vaity conſubſtantial in Trinity, that is, 
one God in three perſons conſubſtantial of, equal 
glory and honour,” And among other things 
that he wrote, which pertained to the faith, he ſaid 
— afterward : We alſo accept the holy and univer- 
& ſal fine ſynodals of holy fathers : and we accept 
and glorify our Lord Jeſu Chriſt as they glorified 
85 him, nothing adding or diminiſhing ; and we 
| ory God the Father without beginning, and 
: s only Son, gotten of the Father before the 
et worlds, and the Holy Ghoſt proceediug of the 
Father and the Son, ſo as they cannot be ſpoken 
as they, that we have remembered, the holy apo- 
«© ſtles and prophets and doctors have preached and 
„ taught.” And methinketh, that theſe examples 


85 ſhould ſomewhat encourage them, that now may do 


good in this evil and perilous time, to follow ſome- 
Phat after, and every man, after his degree is, to do 
the beſt that he can therein to-help it, not regarding 
ED worldly honour, worldly riches, nor ſingular pro- 
flit; but only the honour of God, and the love of 
n their neighbours, and health of their ſouls. And if 


> 4 4 | | they 
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they do ſo, undoubtedly the work ſhall proſper well 
in their hands. And let no man; that may do good 
in this matter, ſuffer it to over paſs as though it per- 
tained not to him : for Almighty God hath given a 
commandment to every man upon his neighbour, 
And to encourage themlelt yet the mare unto it, let 
them remember the words, that be ſpoken in the 
firſt book of the Revelations of ſaint Bridget, the 58th 
chapter, where our Lord Jeſu, among other things, 
ſaid to our lady thus: I would (ſaid he) F it were 
poſſible, ſuffer for every man ſuch a pain as I once ſuf- 
fered fer all men upon the croſs, ſo that they might come 
to the inberitance promiſed. Happy be they then, 
that help ſouls to that inheritance, that our Lord de- 
fired ſo much to have them. come unto. And ſome 
time it hath been brought about by fair means, that 
could not be done by rigour and compulſion, And 
if my lords and maſters ſpiritual will needily forth- 
with their ſtreight corrections and puniſhments, 
without finding ſome proviſion, that the minds of 
the people may ſomewhat be eaſed, in ſuch things 
as they have miſliked and grudged at in times paſt; 
it is to fear that there will not follow ſo good fruit of 
it as there would do, if they would doit ; and that 
they would ſhew themſelf evidently to do nothing 
but only of a zeal and love unto the people. And 
it is a doubt to ſome men, whether ſome of the 
things that the people miſlike and find default at, 

© occaſions active or paſſive to the people to offend: 


but whether they be the one or the other, charity 
| would (as it ſcemeth) chat ſome diligence ſhould be 
put to amove them, though percaſe they Were not 
evil, bur mallierent, or! peradventure good: of on” 
fell. 7 | 
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A ADDETIONS, CHAP. Ix. 
Concerning the authority of the parliament and 
the ſpirituality. 


Ciud. I it were enacted by the parliament, that if 
| a man call another thief or murderer, that 
an action ſhould lie thereupon at the Common law, 
and that no ſuit ſhould lie thereupon at the Spiritual 
law ; I think it were a good ſtatute, for the matters 
whereupon the wards riſe are only to be determined 
by the Common law. And ſo it is if a man call an- 
other villain, an action lieth thereon at the Common 
law if he be free, and not at the Spiritual law, be- 
cauſe the right of the villainage may not be tried 
but at the Common law; and moſt men ſay, that if 
there be an indictment of felony at the Common 
law, that then there lieth no ſuit thereof in the Spi- 
ritual law, ſo that there needeth no ſtatute to be 
made in that point. | oo 
Dos. If a ſtatute were made, that an action ſhould 
lie at. the Common law of ſuch words as a man hath 
any loſs or worldly hindrance by, though they have 
before. time been uſed to be ſued only in the ſpiritual 
court, thinkeſt thou the ſtatute were good? LP 
Stud. I think the ſtatute were good: and moſt 
commonly upon ſuch words ſome worldly loſs. or 
hindrance one way or other doth follow ; but I think 
that in thoſe caſes the parliament may not prohibit, 
but that they that liſt may alſo take their ſuits at 
the Spiritual law, if they will, ſo that the Spiritual 
law make no recompence to the party. Alſo of all 
Annuities, whether they have beginning by preſcrip- 
tion, compoſition real or otherwiſe, I ſuppoſe it may 
be enacted, that the ſuit ſhall be taken only in the 
king's court, and not in the ſpiritual court, for no- 
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ching is to be recovered in ſuch ſuits but money, 
which is temporal in whoſe hands ſoever it come, 
ſpiritual or temporal. 237 ONT; 


ADDITIONS, CHAP. x. 
Concerning the authority of the parliament as to 
n the ſpirituality. 5 


Stud. . were enacted, that no religious perſon 
= ſhould receive into the habit of their reli- 
gion any child under a certain age to be appointed 
by the parliament, and that after this entry he ſhould 
not be removed from the place that he was received 
in within a year after upon a certain pain, without 
afſent of his friends: I think it were a good ſtatute ; 
for that ſtatute ſhould not prohibit entry into reli- 
gion. For if it did ſo, I ſuppoſe it were not to be 
obſerved; bur it ordereth the manner of entry into 
religion for ſuch infants, which is right expedient 
for the commonwealth : and a ftatute of like effect 
is made for the four orders of friars in the 4 Hen. IV. 
where the four provincials of the ſaid four orders 
were ſworn, by laying their hands upon their breaſts 
in open parliament, to obſerve the ſaid ſtatute. And 
upon the ſame grounds ſome ſay, that if it were en- 
acted, that no man upon a certain pain ſhould affie 
the daughter in her father's houſe, without aſſent of 
the father, it were a good ſtatute : and yet a ſtatute 
Hath no authority to prohibit, nor to confirm no 
"Tight of matrimony : but as the church prohibiteth 
it, or confirmeth it. And therefore if it were pro- 
hibited, that no lord's ſon ſhould affie an huſband- 
man's daughter, or ſuch other, and if he did, the 
 affiance to be void, I think that ſtatute were void. 
But if the ſtatute were, that no lord's ſon, upon a 
pain, ſhould make affiance with any woman, that is 
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a ſtranger born, without the king's licence, I think 
that ſtatute were good: for it prohibiteth not ma- 
trimony, but ſetteth an order after what manner it 
ſhall be made, and that under ſuch form as may 
haply be neceſſary for the ſurety of the realm. And 
of a like effect thereto is the law, that the king's 
widow ſhall not marry without the king's licence, 
and that ſhe ſhall be ſworn thereto in the Chancery 
when ſhe is endowed. And like law is alſo, that 
the lord ſhall have the marriage, or the value of the 
marriage, or ſometime the double value of the mar- 
Triage of his ward by knight's ſervice. And alſo if a 
-man marry a bond woman without licence, the lord 
by the Common law ſhall have an action of treſpaſs 
againſt him that marrieth her. And all theſe laws 
be good, for meerly they prohibit not marriage, no 
more ſhould a ſtatute do for entry into religion,. as me 
ſeemeth. For it prohibiteth not entry into religion: 
but it prohibiteth that none ſhould be received into 
the habit before his years of diſcretion, and that af- 
ter his entry he ſhall be ordered in ſuch manner, 
that if he will after be profeſſed. it ſhall riſe of his 
own free will, and of a love to ſerve God, and not 
by any ſiniſtre means, nor coloured perſwaſions. 
Alſo, as I ſuppoſe, the parliament may well enact, 
that every man that hath the profit of any offering, 
by recourſe of pilgrims, ſhall, upon a certain pain, 
not only ſet up certain tables to inſtruct the people, 
under what manner they ſhall worſhip the ſaints, 
but alſo to cauſe certain ſermons to be made there 
. 1yearly to inſtruct the people, how they ſhall worſhip 
them, ſo that through ignorance and diſordering of 
themſelf, they do not rather diſpleaſe the ſaints than 
. pleaſe them. 1 ; 
It may alſo prohibit, that no miracle ſhall be noiſ- 
ed upon ſo light occaſions as they have been in ſome 
places in time paſt, And they ſhall not, upon a 
| certain 
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certain pain, be Tet up as miracles, nor be noiſed, 
nor reported as miracles by no man, till they be 
proved for miracles, under ſuch manner as by the 
parliament ſhall be appointed. And it is not unlike, 
but that many perſons grudge more at the abuſe of 
pilgrimages than at the ſelf-pilgrimages. And in 
likewiſe of divers other articles, if the truth were 
groundly ſearched. And under this manner it hath 
been already enacted by parliament, 'to the ſtrength 
of the faith, - that no man ſhall 'preſume to preach 
without licence of the diocean, except certain per- 
ſons excepted in the ſtatute, as appeareth in the ſe- 
cond year of king Hen. IV. And under this manner 
the parhament may ordain many good laws for 
ſtrength of the faith, and for the good order of all 
the people, as well ſpiritual as temporal, though it 
judge not upon the right of things that be meer 
ſpiritual. And all theſe diverſities, and many other 
more than I can rehearſe now, they that be learned 
in the laws of the realm be eſpecially bounden to 
know, that they may inſtruct the parliament when 
need ſhall require, what they may lawfully do con- 
cerning the ſpiritual juriſdiction, and what not. And 
therefore ſpiritual men are bound charitably to hear 
their opinions therein, and what they think be im- 
mediately grounded upon the law of God, or upon 
the law of treaſon, and what not. For commonly 
the parliament hath over thoſe laws no direct power, 
but to ſtrengthen them, and to make them to be 
more ſurely kept it hath good power. And if ſpi- 
ritual men, and temporal men, would charitably lay 
their heads together, and fully determine what the 
parliament may do, as well concerning the ſpiritual 
juriſdiction as the temporal, taking theſe additions 
as little titleings, whereby they byt dom may 
call to their remembrance greater tui, ſo that 
hereafter it ſhall not ſtand in the caſe as it doth 


now, 
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now, that when the parliament , hath-made a law 


concerning the ſpirituality; that ſpiritual men ſhall: 


not fay, it bindeth not in conſcience, as. many have 
done in time paſt; and yet do to this day: I think: 


verily that there would nothing do more good to 


appeaſe ſuch variances, ſchiſms, and diviſions as be 


now abroad in the realm: And then alſo would all: 


men, as. well ſpiritual as temporal, rather take heed 
to themſelf, to ſee that they did nothing to give oc- 
caſion to the parliament to extend his power upon 
them or their poſſeſſions, than to reſiſt or deny the 
authority of the parliament. | 


ADDITIONS, CHAP. XI 


Concerning the authority of the parliament and 
| _ the ſpirituality. 7 


"= 
* 


De. JF HETHER may. the parlianient prohi- 


bit, that no ordinary- upon a certain 


pain ſhall admit none to the order of prieſthood,” 


except he be ſufficiently learned? 


Stud. I am in doubt in this queſtion, and the 


thing that cauſeth me to doubt therein is this, if 
it were enacted, as thou ſayeſt, and after an action 
were brought upon the penalty, and the ordinary 
would plead, that he that was made prieſt, was ſuf- 
ficiently learned; and thereupon an iſſue were join- 


ed, that iſſue ſhould be tried by twelve men, and as 
it ſeemeth, it were not reafonable, that twelve men, 
which commonly be unlearned, ſhould try whether 


a man were ſufficiently learned to be a prieſt, for 
they have no knowledge therein. And therefore if 


any ſuch penalty ſhould be ſet by parliament, it 
ſeemeth that it muſt be farther enacted, that if the 
iſſue were joined (as is ſaid before) that then it ſnould 


33 D 1A LOG UE II. 


be tried by ſpiritual men, or temporal men tliat be 
ſufficiently learned thereto, or by bot. 

DoF. But thinkeſt thou 8 that the parliament 
may ordain; that ſpiritual men ſhall; be compelled 
to paſs upon inqueſts? It ſeemeth, that were againſt 
the law of God; and againſt the perfection of their 
order, and to breale them from the devotion of con- 
templation, that is requiſite to them. For ſaint Paul 
ſaith in his ſecond epiſtle to Timothy, the ſecond 
chapter: Nemo militans deo, implicat ſe hegociis + 
laribus, that is to ſay, Let no-man that hath ſet bini- 
ſelf to ſerve God, intryke himſelf in ſecular buſineſs: 
Which words be ſpecially ſpoken of prieſts. And 
therefore it ſeemeth, he ſhould do againſt the ſaying 

of ſaint Paul, that would compel prieſts to go upon 
inqueſts. 

Stud." Verily there is a writ in the Regiſter (which 
is a book of the law of England) that no ſheriff ſhall 

impanel any prieſt upon any inqueſt, and that writ 
may every prieſt have, that will ſue for it. And I 
think right well, that that writ is grounded upon 
the law of the realm: taking in that point his effect 
upon the law of God. And therefore I think, that 
the parliament may not enact, that prieſts ſhould''go 
univerſally upon inqueſts: but ta enact, that in this 
ſpecial caſe, which is not meer temporal, but to en- 
quire of the ſufficiency of learning, and that to a good 
and a neceſſary purpoſe, I ſuppoſe the parliament 
may aſſign them to it without eaking the liberty 
of the church. And ſo they be many times upon a 
writ to enquire de Jure patrenatus, where prieſts and 
laymen ſhall be joined together to enquire of the 


right of the 155 And methinketh, they 
might do in like ca here, either by themſelf, or 
| © be Joined with lagmen. 

Dol. There they be called by the authority as, the 


"gy, and here they ſhould be called by the tem- 
* — Stud. 


* 
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Stud. Whether they be called by ſpiritual autho- 
tity; or by temporal authority, their buſineſs is all 
one. For as great let is it to devotion and contem- 
plation, when they be called thereto by the biſhop, 
as when they be called thereto by the king: And 
though, as thou fayeſt, the biſhops ſhall command 
to appear in that caſe, yet it is by the king's law, 
that he ſhall do ſo: which law the convocation may 
not alter nor change, but the parliament might 
change it with a cauſe : for it pertaineth to the or- 
dering of temporal inheritance, that is to ſay, to the 
ordering the patronage, and of preſentments of ad- 
vowſons, which be temporal. , 
Doc. I can in no wiſe fee how it may ſtand with 
the law of God, that the parhament ſhould compel 
ſpiritual men to go upon inqueſt. And therefore if 
ſuch a ſtatute ſnould be made, the inqueſt muſt be 
taken all of temporal men, that have ſufficient learn- 
ing thereto: and yet I regard not this point ſo : much 
in this queſtion, as I do that the matter of itſelf is ſo 
meer ſpiritual, that the parliament hath no power to 
"fet any pain upon it. For as it ſeemeth, if it might 
do that, it might as well ſet a pain upon the tonſures 
of clerks, or upon the order of the ſervice, or what 
"uſe they ſhould keep, and that I ſuppoſe thou rhink- 
"eſt it may not, and me thigketh it may no more do it 
in this caſe. | 
Stud. 1 think well it be as thou ſayeth in thoſe 
\ caſes: but in this caſe, that is fo neceſſary for the 
good order of the king's ſubjects, and for the com- 
- monwealth, methinketh they may, for if curates 
have virtue and cunning, commonly. the people be 
- virtuous, and virtue is the moſt chief and principal 
branch of the commonwealth, And therefore for 
increaſe thereof, methinketh that the parliament 
may well ſet a pain, although there were no ſpjri- * 
"tual law made in that point before, as. well as it may 
E g e 
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of iefagts, that be received i into the habit of eig; 
whereof mention is 2 before in the tenth addi. 
tion. But in this caſe, ſince the ſpiritual law is al- 
ready, that none ſhall be made prieſts, but they that 
be ſuffitiently lettered, methinketh that the parlia- 
ment may much more the rather do it. And there- 
fore, if the people would not aſſent to keep an holi- 
day, that were ordained by the church, = ſuppoſe 
that the parliament, if they thought it Reaſonable to 
be kept, might ſet a pain upon all them, that would 
not obey unto it. And that it might do likewiſe 
upon. all other laws, that be made by the church for 
the good order of the people, though it might not 
percaſe make a new law in the ſelf þ points, for that 
| ſhould not be a breaking of the liberty of the church; 
but rather an affirmance i | 
Docs. I feel thy conceit well: howbeit-I cannot 
fully as yet, aſſent unto it: and therefore I pray thee 
give me a ſparing therein, and at a better Ee 
ſhall with good-will ſhew thee farther of my mind 
wedeln And now I will aſk thee another OY | 


Abpitions, CHAP. XII. 


| Concerning the authority of the ehe 111 
the ſpirituality. ; 4 


Doc. T was aſked of me but late, if N waſte | 
ground, whereof was never any profit taken, 
and that lay within no pariſh, but in ſome foreſt, of | 
that is newly won from the ſea, were brought into 
arable land, whether the parliament might appoint, 
who ſhould have the tithe thereof; and he that 1 30 
me the queſtion thought it might. I pray thee ſhew . 
me thy conceit, what thou thinkeſt therein. 
Stud. I think that if the freehold be in the king, | 
hs he may aſſign the tithes thereof to whom he 


will: 


— 
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wil: and if the freehold be in a common perſon, 
that he may do likewiſe. But then I think, that if 
that common perſon do not aſſign the tithes ſo, as it 
may ſtand conveniently to the maintenance of the 
ſervice of God, that the parliament may do it, and 
order the tithes to the increaſe of God's ſervice, as 


yr convenient. 
.Dog. I cannot ſee how the parliamegt, nor yet 


the party ſhould have authority to meddle with 
tithes, that be ſpiritual, and pertain alway to the 
ſpiritual juriſdiction. And therefore I ſuppoſe, that 
in this caſe the archbiſhop, as ſovereign head over 
the ſpirituality, ſhould in this caſe have the ordering 
of the tithes, as things ſpiritual to whom none other 
_ right: and neither the king nor na common 
on. | | 
Stud. Though tithes be ſpiritual, yet the aſſign- 
ment of the tithes to other is a temporal act, which 
the parliament with a cauſe may order, as it may do 
all temporal things within the realm: and that the 
king, or any other, that hath the freehold of ſuch 
waſte grounds as be in no pariſn, may aſſign the 
tithes thereof to whom they will, it may appear thus: 
Before pariſhes were divided, and before that it was 
ordained by the law of the church, that every man 
ſhould pay his tithes to his own church: every man 
might have paid his tithes to what church he would, 
* one year have given it to one church, 
and another year to another: or have granted them 
to one church for ever, if hz would. And like as 
every man, before the ſaid 927 of pariſhes, 
might have given his tithes to what church he 
would, becauſe he was bound to no church in cer- 
tain: ſo may they do now, that have lands that lie 
in no pariſh : for they be at liberty to aſſign them 
to what church they will, as all men were before 
the faid ſaw made, that-tithes ſhould be paid to the 
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proper church. And if the archbiſhop ſhould have 


right to them, becauſe no man can ef right claim 
them, then before the ſaid law made, archbiſhops 


had right to all the tithes within their provinces: for 
no man had right to any tithes, but by the aſſign- 
ment of the owners. And therefore if the frachold, 
in this caſe that thou haſt put, be in the king, then 


He ſhall aMgn the tithes, where he will: and in like 


wiſe of other of his ſubjects, as I have ſaid before. 
Dos. Thou ſpeakeſt in this caſe, as thou were 
learned in the Spiritual law, for theſe matters per- 
tain thereto, and not to the laws of the realm. 

Stud. I ſpeak therein according to the old law 


and cuſtom of the realm, which yet continueth in 


fuch places, as be out of any pariſh, as it did before 
pariſhes were limited, and before the ſaid law way 
made, that tithes ſhould be paid to their proper 
churches : and that there is ſuch a cuſtom, partly it 
appeareth in a caſe, that is in the laws of England, 
which happened long time ſince the ſaid law was 
made, that tithes ſhould be paid to their proper 
churches. e eech e, 
Dea. I pray thee ſnew me what caſe that is. 
Stud. In the twenty-ſecond year of king Edward 
the third, in the book of Aſiſe it appeareth, that the 
king granted the tithes of certain aſſerts, that were 


_ newly taken out of the foreſt of Rock, to a provoſt, 


and he thereupon brought a Scire facias againſt di- 
vers, that took the ſaid tithes, returnable into the 


Chancery : and there exception was taken, that the 


ſuit pertained to the ſpiritual court, and not to the 
Chancery: and it was anſwered again, that tht was 


to be underſtood, where the ſuit was taken àgainſt 


them that ought to pay the tithes, and not where it 
Was brought againit them, that were wrongful ta- 
'kers of the tiches. And thereupon the defendants 
were put to aafwer, and pleaded to an Mue, which 
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was ſent down into the King's Bench to be tried 
according to the law, and there the defendants made 
default : whereupon the plaintiffs prayed execution. 
And in this caſe Thorpe ſaid, ** That the old law 
4 hath been alway, that the king! in ſuch caſe ſhould 
“ aſſign the tithes where he would.” And that ſay- 
ing I take to be underſtood, where the freehold is 
in the king, as I have ſaid before. And though the 
ſaid caſe be not judged, yet it appeareth thereby, 
that the king made aſſignment of tithes, which was 
admitted to be good, ſo that the parliament ſhall nor 
need to meddle therewith, unleſs it be his pleaſure to 
aſſign them by authority of his parliament : as he 
may do, if he will, to make his letters patents to be 
of the more higher record than they ſhould be with- 
out the parliament. = 
Dod. Truth it is, that the king and other owners 
and poſſeſſioners of land ſometime paid their tithes 
to what church they would: but when it was or- 
. dained by the church, that tithes ſhould be paid to 
their own church, then the people were bounden b 
that ordinance to pay them according, and ſo -they 

did; and therefore if there were a law made now by 
the church of ſuch particular tithes, as yet remain 
Kill out of any pariſh, that they ſhould be paid to 
che pariſh next adjoining, or to the ordinary, or to 

the metropolitan, or in ſuch other manner as the 
church ſhould think reaſonable : methinketh it were 
tha good law, and ought to be obeyed as well of the 

rticular tithes, as it was firſt of all tithes general- 
y. And if the church may make a law. therein, 
then methinketh the parliament ſhould have no 
power to make any law therein. 

Stud. When the church had ordained, that the 
tithes of every man ſhould be paid to their own 
church, and the people received that law, and paid 
their tithes according: then by that aſſent the law 
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was confirmed: and if the church would not have 
made that law, I think the parliament might: for it 
was for. the reſt and quietneſs of all, the people: and 
then none might have refuſed that law ſo made by 
parliament: but to the law made by the church ſome 
did not obey, but paid their tithes to other churches 


as they did before, And thoſe churches unto this 


gay have good right to thoſe tithes, as portions be- 
longing to their churches, though the ground he not 
within their pariſh': and fo hath the king and the 
owners and poſſeſſors of ſuch waſte grounds, that be 
out of all parifhes at this day, good right to aſſign 
the tithes thereof, where they will. For as to thoſe 
grounds they never received any law to the contra- 
ry: and ſo I think it bindeth them not in that be- 
half. And no more ſhould any new law do, that 
were made by the church of ſuch tithes, nor pull the 
liberty from them to aſſign them where they will, 
without their aſſent. And where thou fayeſt, that 
if the church may make a law of a thing, that then 
the parliament hath no power to make any laws 
therein, I think that ground holdeth not: for if the 
church would grant a diſme to be paid to the king, 

it were well granted: but if they would not, the 
parliament may. And in like wiſe though the 


church hath made a law, that curates ſhould be re- 


ſident upon their benefices: yet the parliament hath - 
alſo made a law, that they ſhall be ſo, and both laws 
ſtand in good ſtrength and effect, as I ſuppoſe. And 
in like wiſe it is of the ſtatute of uſury, which was 
made in the tenth year of king Henry the Seventh, . | 
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* ADDITIONS, CHAP. x 


Concerning the | power of the parliament and 


the ſpirituality, 


>= 
that hath power to viſit, ſhall not take any money 


or penſion of the houſes or places, that they viſit, at 
their viſitation. | 


Stud. I think the parliament hath good power to 


do it. For the money that they receive, though it 


be given by occaſion of a ſpiritual thing is temporal, 
and is under the power of the parliament, as all tem- 
poral lands and goods be. And if there be a cauſe” 
_ reaſonable why they ſhould make that prohibition, 


then it bindeth as well in conſcience as it doth in the 


law: and an example is thereof by probate of teſta- 
ments. For though the probate be a thing ſpiritual, 


yet the parliament hath of late, as it might lawfully 
do, fet a pain, that none ſhall pay for the probate 
above a certain ſum limited by the ſtatute. And 


alſo by the ſtatute that is called in Latin, Statutum de 
Caroli de aſportatis religioſorum, it is enacted, That 
no houſe of religion of beyond the fea, ſhould from 
thenceforth, under colour of viſitation, or other co 
lour,et any tallage or impoſition upon any houſe of 
religion, that is ſubject unto it in England: upon the 
pain to forfeit all that it hath under the king's power. 


And the ſtatute will further, That nevertheleſs the 
ſaid abbots and priors aliens ſhall not ceaſe of their 
viſitation within this realm: ſo that they bear no 
money nor goods from the houſes in England. And 
methinketh, that like as the parliament had th 

power to prohibit, that the abbots and priors aliens 
mould not under colour of viſitation or otherwiſe, 
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HETHER may the parliament prohi- * 
bit, that none ordinary, nor none other, 
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ſet any tallage or impoſition upon any houſe of reli- 


gion to them ſubject in England, that the parliament 
may now as well prohibir, that none under colour of 
viſitation, or otherwiſe, ſhall take of any houſe of re- 
ligion or church, that they ſhall viſit, any ſum of 
money, or other thing, whatſoever it be. For methink- 
eth, that the reaſon in the one caſe; and in the other, 
is all one. | FR 

Dog. It ſeemeth nay. For at the making of that 
ſtatute the parliament intended principally to pro- 
vide, that no goods ſhould be conveyed out of the 
realm by any religious perſons, which they did ſome 
time under colour of viſitation: but in this caſe it 
needeth not to provide any remedy in that behalf, as 
it is evident of itſelf. For there be no goods con- 
veyed out of the realm by reaſon of ſuch viſitations. 

Stud. Though the principal intent of the ſaid par- 
liament was to provide, that no goods ſhould be 
conveyed out of the realm by religious perſons: 
as for a ſpecial ſurety that it ſhould be ſo, they 
thought it neceſſary to prohibit, that the head houſes 
of beyond the ſea ſnhould not by colour of their viſita- 
tion in England do it. For they thought that that 
was a ready way to bring the money into their hands, 
that they might after carry it with them into their 
country: and ſince the parliament had then autho- 


-rity to prohibit, that the faid viſitors ſhould not, by 


colour of their viſitations, gather any tallage or im- 
-poſition {et upon them, that they viſited in Exgland : 
why might not the parliament now likewiſe prohibit, 


that the viſitors, at their viſitations, fnould gather 
no ſuch tallage or impoſition, as hath been ſet in 
time paſt upon ſuch houſes and churches as they do 
viſit. For certain it is, that at the beginning of 
viſitations no ſuch impoſitions nor penſions were 


paid: but that they have been brought up ſince 


that time, either at the motion of them that were 
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viſited, to the intent that they might thereby have 
the more favour of their viſitors, or elſe by power or 
compulſion of the viſitors, or for their ſingular 
Juere, or haply by both ways. But what way ſo- 
ever it began: if it ſhould hereafter come to the 
point, that the viſitors at their viſitations, by reaſon 
of the ſaid impoſitions or penſions, ſhould be in- 
clined to any ſingular affection, and ſo to forbear 
the good reformations, that they ought to look to in 
the monaſtries and churches that they viſit, whereby 
evil doers ſhould. take boldneſs to continue in evil, 
and well doers be diſcouraged from their virtuous 
exerciſes in the ſervice of God: I ſuppoſe verily, 
that they that by good authority, and with a chari- 
table intent, would take the ſaid impoſitions and 
penſions from the ſaid viſitors, ſhould deſerve there- 
by right great thank, and reward of God. But I 
truſt, there ſhould be no ſuch cauſe to move them 


to it. And now I intend thus to make an end of 


the authority of the parliament for this time, and 
will aſk of thee but one ſhort queſtion concerning 
the matter that we treated of in the firſt addition, 
and ſo commit thee to our Lord. | 
Don. What is that? 
Stud. It is this: If a curate ſince the ſtatute of 
mortuaries, thinking the ſaid ſtatute to be againft 
the liberty of the church, perſuadeth his pariſhens to 
believe, that all they that keep the ſtature, ſtand in 
the cenſures of the church, and thereby induceth 
many of them, ſpecially at the point of death, to re- 
compence him as much as their mortuaries by eſti- 
mation would have amounted to: whether hath he 
good right to that, that is given under that manner? 
Doc. If it be as thou ſayeth, that the ſtatute 
ſtandeth with conſcience, then hath he no right 
thereto in conſcience. For he cometh to it by an 
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unjuſt means, and grandeth himſelf for the having 
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of it, upon an untruth ; and ſo the giver is deceiyed 
in his gift, and and therefore it bindeth not in conſci- 
ke though it bind in the law. And I ſuppoſe, 
that though the curate ſay, as he thinketh therein, 
that yet it ſufficeth not, but that he is bound to re- 
ſtitution, for i Ignorance, as me thinketh, cannot ex- 
cuſe thereftitution, though peradventure it may ex- 
cuſe him, that it ſhall not be in him any deadly fin, 
Stud. I think it be as thou ſayeſt, and as it is in 
this point, it is in divers other articles, upon the 
ſaid juriſdictions. Wherefore methinketh, it would 
be more plainly declared, in many things what be- 
longeth to the one | juriſdiction, and what to the 
other, than it is yet, as I have ſaid before, and that 
hath cauſed me to treat farther this matter now at 
this time, than I thought to bard TT” 
De#. I think it be as thou ſayeſt: but if I might | 
be ſo bold, I would defire to know thy mind in one 
thing and no more, and that is this: Of what effect 
the ſtatute is, that was made the 2 Hen. V. cb. 2. 
whereby it is enacted, That ordinaries ſhall have 
power by the king's commiſſion to inquire of th 
hoſpitals of his foundation and of their governance, 
and to certify the king in his Chancery thereof. 
And of hoſpitals of others foundation they hays ;. 
power to enquire, and do correction after the lay 
of holy church. 
Stud. At a leiſure I will gladly ſhew thee my mind 
therein, but for this time 7 pray thee hold me ex- 
ceuſed, for I will no more ſpeak. of that matter as 
now. And thus God or: Peace and love be 515 
with us. Amen. 
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abatement. 


Pa writ, if the defendant hath nothing in the 
land demanded, Chap. 9. Page 32. 
Shall be of a writ by the act of the party, cb. 9. 


P. 32, 33. 2 
Hath the ſole diſpoſition of the goods of the houſe 

of which he is abbot, ch. 26. p. 189. 8 
His power and authority in the houſe, ch. 26. p. 190. 
May diſtrain in a writ of right, ch. 34. P. 210. 


a A 
Not triable before the principal, ch. 9. p. 22. 
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Accompt. 


To the heir in ſocage, at the age of twenty-one, ><. 
7. P. 23. BEE ane” 


; N | Ac quit 


A Table of the Principal Matter li 


Acquittance. 
From receiver, what are good, and what are not 
good, ch. 42. Pp 230, 237. 


_ 
Of. ib party tal not abate a writ; ch. 9. Pp. 31. 


Attion. 


Of deceit lieth for ſelling of er things for 
ood ones, ch. 42. p. 236, 237. 
Of annuity only lieth for an annuity, and againſt 
whom, and whom not, ch. 33. Pp. 89. 


Muſt be brought in its proper place, ch. 2. p. 107. 
If 3 a fine is due to the king, ch. 7. Pp. 123, 


of 115 caſe lieth againſt the keeper of goods, and 
where not, ch. 24. Pp. 177. 


. Upon the caſe lieth, and in what caſts, and vha 
not, ch. 24. P. 1 95 180, Sc. ch. 38. P. 3 * 223. 
pon a promiſe of marriage, ch. 24. p. 1 

Lieth not for 3 of a thing done, ch. a) P. 781. 


Muſt be to an next of kin, ch. 40. p. 227. 


| Adminiſtratoz. 
Shall _ "REI and chattels; and what not, cb. 5; 


| Muſt 95 debts according to the Common ah cb. 
40. P. 227. 
A -*3 de Bonis propriis, where not, ch. 10. E. I 32, 
bs | 
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A Table of the Principal Matters; 


Agreement. 


Or diſagreement of a feme covert, good, and when 
not, ch. 33. p. 206, 


Atel. 


Is a writ, and how he muſt make his title, ch. 12. p. 


140. 
His ſon may * and when not, ch. 7. p. 20. 


Of land is by what vai ch. 16. p. 149, 1 50. 


amercement. 


In a leet, diſtreſs is due, ch. 9. p. 12 : 
In Court Baron, diſtreſs is not due, cb. 9. Pp. 128. 


Annutty, 
Lietk againſt whom, and for whom, ch, 30. . WW 
Is nat aſſets, ch. 30. p. 89, 
Is not extendable in execution, ch. 30. p. 89. 
Not entailable, by the ſtatute, ch. 30. p. 89. ; 
No recovery to be had of it, ch. 30. P. 89. 
Appeal. 


The defendant cannot challenge thirty-ſix peremp- 
torily, ch. 8, p. 28. 


Differs from an indictment, and how, cb. 8. £ 29. 
Appoztionment. eels 


Of rent- charge, where not, ch. 16. p. 150. 
Of *. where not, ch. 25. P. 185, 186, 
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Aſlent. 


Neceſſary to perfect an eſtate, where not, ab. 3 3 5. 
206, 27. 

Not neceſſary to ee or a remainder, and 
Ane it is, ch. 33. P. 206. 


Allets. 


The preſentation to a church is, and where not; >: | 
26. P.191. 

Is notof land in uſe, ch. 22. pP. 167. 

Land purchaſed by a villain is, ch. 18. p. 157. 


Alligns. 
May be, where not, ch. 8. p. 27. 
Cannot de without naming, cb. 8. p. 27. 


Alle. 
For rent ſervice againſt the e ch. 96 5. 8 71 145 


Atlall a ble. 


Who.is, and who is not, ch. 32. p. 204, 205. * 
Attachment. 
Cannot be in a church, cb. 36. p. 570 


Attainder. 


Of 1 * © FW land ſhall eſcheat that the father hath, 
322 that he hath other ſons. ch. 8. 1 4 
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Attomment, 


To tenant for life, good to him 1 in che remainder, 


ch. 20. p. 59. 
Averment. 


Of a diſtreſs in a leet, is good, ch. 9. p. 127. 
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May have a fee-ſimple in his office, ch. 42. p. 2g. 


His encroached ſervice binds not the lord without 


his command, cb. 42. p. 237. 
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Of the heir by recovery by feme, tenant in tail with 
her huſband, and where not, ch. 31, P. go, 92. 


Bargain and Sale. 
Changeth the uſe of land, ch. 44. P. 243. 


Baſtard. 


Shall not inherit land, ch. 9. p. 33. 


Shall not take by deviſe to his ſon, 4 25. p. = 
18 5. 
Who 1 wy and who not, in our law, ch. 20. P. 60. 


Baſtardy. 


—— 


Once certified any may take benefit by that Gris 


cate, ch. 3. p. 117. 


Not pleadable after he is admitted heir, ch. 19. P. 53. 


. 
Shall pay tithes, ch. 55, P. 297. a 


Biſhop. 


A Tub f the Principal Matters. 


May diſpoſe of goods, and what not, n P. 225, 
Boꝛxower. 


Shall beer for tke thing borrewed. and . not, 
ch. 38. P. 222. 
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Caſtle-Gyard. 
Knights ſervice, where not, ch. 8. p. 27 
Cettificate. 


Of excommunication from the pope 1s not goods 
4. 36. p. 216. 


Of the biſhop is the trial of ny ch. g: P. 118. 


| Eetler. 
Binds an infant, cb. 46. P. 253» 254. 


Challenge. 
For affinity! is good, cb. 7. p. 217. 
Of thirty-ſix jurors peremptorily may be where not 
. 6h 8. 2,28, 


Chancery. 


Cannot examine a judgment at law, ch. 18. p. 52. 


Of what it holds plea, cb. 16. and 17. from page 45 
to 50. 


Charged 


. Ihe maſter may & by the ſervant's act, = 42. 9. 
. <a Church. 
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Church. - 
Void, and in what caſes, what not, cb. 36, 5. 215, 


Collation. 


Muſt be before the patron * ch. 36. Þ. 2145 
215, 


Colours. 


Why they are, ad to what purpoſe, ch. 53. P. 291; 
272. 


Command. 
To do a treſpaſs is a treſpaſs, where not, ch. 9. p. 32, 


| Common Recovery. A 
How had, and whom it bars, cþ, 26. p. 2 70. 


Condemned. + 
One ought not to be without an anſwer, ch. 3. Þ.109- 


Condition. 


Not to alien void, . not, ch. 24. p. 66, 66. <>; 

29. p. 88. ch. 35. p. 212, 213. 

Contrary to a ſtate void, but the eſtate good, cb. 29. 

8 

16 avdid an eſtate muſt be by deed, ch. 8. P. 27 

Who ſhall take advantage of it, ch. 20. p. 58, 

A ſtranger ſhall not enter if broken, ch. 20. p. uf.” | 

He that enters is in his former eſtate, ch. 23. p. 173. 

Condition broke by the donor, he ſhall not enters ch, 
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Broke by the abbot, the houſe ſhall ſuffer, cb. 34. f. 


211. In 

To give alms is no condition,” ch. 34. 2.217. 

To abbot, not to alien, is good, ch. 35. p. 211. 
o tenant in tail, not to alien, is good, ch, 35. 2 213. 
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Not to alien, to one who alieneth, to another, and 
he to him, this is no breach of the condition, ch. 
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1% g Conſcience. 

Ruled by law, & «bi contra, ch. 19. p. 53. 

Makes reſervations good, that are void in law, and 
What they he, ch. 22. p. 168. ; | 

What, and the different uſe of-them, ch. 15. Pp. 4. 

Agreeth with the ſtatuto 45 E. 3, or no, ch. 55. p. 


281, ky 
| Conſideration. 
Paſt is not good, ch. 24. P. 181. 
Conttable. 


May have an eſtate in fee in his office, cþ, 42. p. 232. 


For chamber and board, an action lieth, ch. 24. Pp. 176. 
Muſt be grounded, and upon what, ch. 24. p. 176, 


Naked or nude, what they are, ch. 24. Pp. 176. 


Cobin. 
Incxecutors, what, ch. 10. p. 134, 
Ll -. Counſel. 


Againſt law roay be given, and in what caſes, ch. 7. 
BP. 12. hs | 


May not be in ſome caſes, cb. 6. p. 121. 


That is bad, is dangerous to be given, ch. 19. p. 160. 
Not allowed in an indictment, ub: contra, ch. 48. p. 


2358. | 
Not of a ſeiſin in law, cb. 7. p. 21. cb. 15. Pp. 143. 


Not of a uſe, cb. 22. p. 170. 


May be of a rent it be payable, or of an ad- 
vowſon before the church becomes void, cb. 2 2. 


ATW f. Fin nj 2 


Conti, 
Grounded by cuſtom, and what not, ch. 7. P. 20. 


Cutlom. ; 
þ no man ſhall be impriſoned, ch. 7. p. 21. 
inſt God's law is void, ch. 6. p. 16. 
0 gavelkind, quid, ch. 10. p. 34. cb. 20. p. 57. 
Of * Engliſh, what and where, ch. 10. p. . 
20. P. 57. 
of. London, to deviſe in mortmain, 0b. 10. * 34 
For the wife to have half for her dower, ch. 10. P. 54. 
For infant to make feoffment, ch. 10. p. 34. 
For the heir to have goods, ch. 40. P. 226. 
Cannot break a poſitive law, ch. 45. P. 245. 
Ros the Court of Common Pleas, cb. 7. p. 19. 
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| Damage-etant. 
What, 0b. 9. 2. 127. : 


Damages. 
Not recoverable in a Formedon, ch. 19. Pp. 55, 
For waſte done by a ſtranger, what, and lien m : 
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ſhall recover them, cb. 19. P. 56. I 
Shall not be in writ of dower, 6. 1. 2 140, cr If 
DE." <4 . 4 8 8 


How payed by the — and when, ch. 11, p. 

h 135, & G 11187. 

oc the edeceſſor, charge the ſugceſivr, cb. 9. n. 
Againſt a gaoler 05 4 an accompt or. .clcapes ch. 42 


231. 
of the ſervant i is not to be leviet, upon. the 2 
e az Det, 


A Table of the Principal Matters. 
Dieed. 


' 'Ought to be in the grant of a rent out of land, ch. 
16. P. 131. 
Ought to be to grant divers things, and . . 
P. 21. 
Delivery. 


Of goods, charges the perſon to whom they are deli- 
| & and EDO, ab. 38. p. 222, Sc. 


Demand. 


Made by the father of rent, intitles the ſon to a re- 
entry, ch. 20. P. 58, 59. 


Deodand. 
Forfeit, and when not, ch. 3. p. 111. ch. 51, p.268, 
it ba 6, hh 
Devile. 


Of goods to a ſon and heir, having iſſue a baſtard and 
a mulier, quære who has the right, ch. 25. P. 18 3. 
Of one joint-tenant of his moiety to his companion 
or others, is not good, ch. 6. p. 18. ch. 25.9. 186 

Of one outlawed, of his goods, is void, cb. b. 5. 19, 
20. ch. 25. P. 187. 

Of lands was not at Common law, ch. 7. p. 23. 

Of demeſne land, not good, ch. 20. p. 59. 

Muſt be perfected by the aſſent of the deviſee, and 
where not, ch. 33. p. 206. 


To his — a baſtard ſhall not take, ch, 25. P. 18 9. 


Diſagreement. 


Who may diſagree to an eſtate, and who not, ch. 28. 
P. 206, Om” 


A Table of the Principal Matters: 


Diſcent. 


Tolls an entry, and where not, ch. 8. p. 27. 
Tolls not the entry of an infant, ch. 17. P. 48. 


Diſclaimer. 


By an abbot in a writ of right, ch. 34. 2 210. 


Dilcontinuance. 
May be by an abbot, ch. 8. p. 28. 
By the tenant in tail, binds the heir, where not, ch. 


3 1. P. 9 5 
Diſſelſin. 
Cannot be by the king, ch. 8. p. 30. 
Diſtreſs 


How demanded and maintained, ch. 5. p. 13. 

Incident to all ſervices, ch. 9. p. i27. 
For amercements in leets, ch. 9.p. 128. 

Not for amercement in Court Baron, 128. 

For rent muſt be during the term, 28. 

Of what, and whoſe chattels, ch. 7. p. 23. 

Taken in the night, and when not, ch. 9. p. 129. 

For heriots, and where not, ch. 9. p. 129. 

For treſpaſs, how maintained, ch. 27. p. 193, 194. 3 
How to be demanded, ch. 27. p. 194. 5 ; | 1 
May be of the beaſt of a ſtranger, ch. 7. p. 24. 

Cannot he in a church, ch. 36. p. 215. 


| Divoxce. 
Deſtroys the marriage, where not, ch. 6. p. 17, 18, 


Dower. 
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Who ſhall have, and of what, ch. 7. p. 22, 23. 
At what age, ch. 7. p. 22, 23. 
; | Of eſtate tail determined, ch. 28. p. 8 1, 82. 
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A Table of the Principal Matters. 
How and when it ought to be demanded, ch. 13. 
p. 140, 141. 
What damages ſhall be 8 cb. 13. p. 141, 142. 
Defendant ought to plead tout temps priſt. ch. 13. p. 


143. 
Of a län in law, ch. 18. i. 8. 
Cannot be of a ule, ch. 2 2. p. 170. 


— 


Eccleſiaſtical Courts and Laws, ch. 25. P. 5 
Sc. 294. 


Entry. 
Juſtifiable, where not, ch. 16. p. 45. 
Or lard tte, 7 K 


Equity. 
94id, and how it limits the law, ch. 16. p. 44 


Erroz. 


Error communis facit Jus, ch. 26. P. 80, 81. 


Elcheat. 
Of lands, when and for what, ch. 7. A 
By attainder of the eldeſt ſon, where not, ch. 8. p. 28. 
Shall be in the lord as the eſtate of the lordſhip is, 


Auch for no longer time, ch. 18. P. 156, 157. 


Elcuage. 


Uncertain, is knights ſervice, ch. 8. p. 27. 


Certain is ſocage tenure, ch. 8. p. 27. 


Cſtate. 
Granted to one for ever is but for life, ch. 24. p. 66. 


 Eſtoppel. | 
By matter of record is good, ch. 1 9. P. 56. 
| Excom- 


A Table ** the Principal Matters. 


Extommuntcatton. 
Is a diſability to ſue, where not, ch. 6. p. 17. 
May be aſſoiled, where not, ch. 32. Pp. 204, 205. 
Excommunicated perſon may compel the judge ſpi- 
ritual to give him his letters of abſolution, where 
not, ch. 32. p. 205: 


| Executfon. 
May be of land in uſe, ch. 22. p. 170. 


Erxecuto2s. 5 
Shall have all goods and chattels, and where not, 
| 1 ch. 9. p. 33. nn cb. 24. 


Shall rae corn ſown by tenant in dower, and where 
not, ch. 20, p. 59. ; 


Not reſponſible for the teſtators creſpaſſes, ch. 10. 
r 
Are allowed funeral expences firſt, ch. 10. p. 130. 
How they muſt pay debts, ch. 10. p. 130. 
Muſt pay debts upon ſimple contract made by the 
teſtator, where not, ch. 10. p. 130. ch. 24. Pp. 66. 
How and by what law they began, ch. 10. p. 131. 
Mult not pay bonds before the day, ch. 10. p. 129, 
"230: | 
An heretick cannot have any, cb. 29. p. 197. 
Muſt pay contracts before legacies, ch. 11. P. 136, 
136. : 
Shall have the EE of a villein, where not, 65 18, 
TS 7G 
May 0 a leaſe, where not, ch. 33. p. 208. 


Is chargeable de konis propriis, where not, >; 25. 
p. 208. | 


A a3 Erxtin⸗ 


A Table of the Principal Matters, 


Ertinguiſhment. | 
Of rent-charge by the purchaſe of parcel of the land 
out of which it iflues, ch. 16. p. 148, &c. 
Of a rent-charge what, and what not, ch. 17. p. 153. 
Of a rent- charge, is as recovery of the fame land 
out of which it doth iſſue, ch. 17. p. 1 54,5 155. 


Felon and Felonp. 

F elony to rob, what not, ch. 8. p. 28. 

Felony to kill one condemned, where not, ch. 41, 
P. 228, Sc. 

Felon ſhall forfeit land and goods, where nat 44. 

p. 229, 

Not * 0a to kill an outlawed man in the appre- 
hending of him, if he reſiſt, cb. 41. p. 230, 

Felony in a gaoler for wilful eſcape, ch. 42. p. 232. 

Felony to kill one in taking him by Capias, 1 it be 
without authority, ch. 41. p. 230. 


Finding of Goods. 


Does not alter the property of them, cb. 38. P. 223. 
ch, 51. p. 269. 


Fine. 


Is due to the king upon the confeſſion of the action, 
where not, ch. 7. p. 124. 


| Fines. 
Are to decide ſtrife, ch. 22. p. 169. 


Forfeiture. 
Of Jands and goods for felony, where not, ch. 41. 
229. 
Of goods is by ſuing out the exigent, ch. 8. p. 129 


A Table of the Principal Matters. 


Of eſtate for life, by granting it to another in fee, 
except in reverſion or remainder, ch. 20. P. 59 

Of tenant in tail after poſſibility, when to one in 5 
or otherwiſe, ch. 1. p. 102, c. 

Of all one's goods by outlawry, ch. 3. 108. 

Of waits, and where not, ch. 3. p. 111. 

Of deodands, where not, ch. 3. P. III. ch. 51, P. 
268. 

Ot ſtrays, and what not, ch. 3. p. 117. 

Of the goods of an heretick convict, and 056 
and how, ch. 29. P. 197. 

Of the goods of an heretick, what not, ch. 29. p. 

. 197. 

Of one's lands to ſtand mute, and what not, ch. 41. 

229. 

Of goods may be without the default of the party, 

where not, ch. 5 1. P. 268, 269. 


Fozmedon. 

In formedon he muſt make his title from him that 
was laſt ſeiſed, or elſe the writ abates, b. 7. 5. 
123. . 

The plaintiff ſhall not recover damages i in it, 12 


19. P. 55. 
Freehold. 


Paſs not without livery, ch. 7. p. 2 
Cannot be defeated without a deed if! it be by con- 
dition of re- entry, ch. 8. p. 27. 


d 
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| Gaoler. | 8 
Suffering a wilful eſcape is felony, ch. 42. 2 232. 


General Gzounds. 


Always fail! in ſome particulars, ch. 12. p. 140. 


Aag . Goods. 


A Table of the Princi pal Matters. 


Soods. 
F ound, the finder ſhall have them, where not, ch. 
38. p. 223. ch. 5 1. Pp. 268. 

Shall be charged upon the carrier if he loſe them, 
and where not, ch. 38. p. 223, 

Got by one's office may be diſpoſed, although 45 
cannot diſpoſe of other goods, ch. 39. p. 224. 

Of ſpiritual men or temporal, ch. 39. p. 225. 

What one may ſolely diſpoſe of, what not, ch. 39. 
P. 226. 

Goods waved by the owner, the property remain- 
eth in him that owns them notwithſtanding, ch. 
51. P. 269. 

In one's keeping ſhall be anſwered for if they periſh, 
where not, ch. 38. p. 222, wy 


- Gant. 
Cannot be but to one that is party to the deed, cb. 
| 162. 
Of b muſt be by Sed, cb. 16. p. 150. 
Cannot be of a right of action, ch. 8. p. 2 
Of a manor, the advowſon or villein regardant do 
not- paſs without this word Pertinentits, cb. 20. 


P. 53. 
Of an advowſon or villein in the king's caſe muſt be 


by expreſs words, ch. 20. p. 58. 


Gzounds of the Law. 


What, and how many, ch. 4. p. 12. ch. 5. p. 13. 
ch. 6. p. 16. ch. 7. p. 19. * 8. Pra. ch. 10. 
1 cb. 11. Mm 


Paus. 


A Table of the Principal Matters. 


| Hawks. 
Eggs belong to the owner of the ſoil, ch. 5. p. 16. 


Peir. 

Who ſhall be at Common law, ch. 7. p. 21, 22. 

Cannot be of a right line aſcendant, >. . 

Or ſecond ſon ſhall ouſt the uncle, where not, ch. 7. 

1. 

Shall recover damages in a ee from the 
death of his father, ch. 12. p. 1 

Shall not have chattels real or cs a by deicent, 

but the executor or adminiſtrator, ch. 12. p. 140. 

Heir ſhall have the wardſhip that fell in the life of 
his father, yet it is a chattel, ch. 12, p. 140. 

Who ſhall be ſaid heir if a man have a baſtard and 
mulier, and deviſe goods to his ſon and heir, ch. 

25. P. 183. 

In the Spiritual and Common law courts all one, 
ch. 23. Pp. 185. 

Shall have the goods by cuſtom, ch. 40. p. 226. 

Not chargeable with the debts of his anceſtor with- 
out aſſets from the ſame anceſtor, cb. 49. P. 263. | 


Pereticks. 


Cannot make executors, ch. 29. p. 197. 


Hoſt oz Hoſteſs. 
Chargeable with the act of his _— wliere not, 
ch. 42. p. 236. 


Pusband. 


Shall have 15 the chattels of his wife, and where not, 
cb. 7. p. 22. ch. 


9. P. 33. 
May ſell his wiſe" chattels real, ch. 7. P. 22. 
. Huſband 


AJ Table of the Principal Matters. 


Huſband and wife have no moieties, ch. 20. p. 59. 
ch. 24. P. 66. | 


nn 10 * — 


Ignoꝛance. 
Jenorantia Fadli excuſat, ſed non Legis, ch. 26. p. 78. 
cb. 31. p. 201. ch. 46. p. 250. ch. 47. p. 255. 


2 


Excuſes a diſtreſs, and where not, ch. 47. p. 256, 


257. | 
Of a ſtatute excuſeth from the penalty, and where 
not, ch. 46. Pp. 250, &c. 


Impꝛiſonment. 
Allowed at Common law, and where not, cb. 7. P. 
20. | | 
Jnconventence. 


Is not allowable in law, ch. 50. p. 265. 


JndiXment. 


And appeal, the difference, ch. 48. p. 260. 

Of felony done in one place, the felony being done 
in another place of the ſame county, good, ch. 
54. P. 279. - 

The party muſt plead the general iſſue, and where 
not, ch. 48. p. 258. 

Of felony no counſel is to be allowed, ch. 48. p. 260. 


Inkant. 
May make a feoffment, where not, ch. 10. p. 34. 


His entry is not tolled by deſcent, ch. 17. p. 48. 


His feoffment is not void, but voidable, ch. 2 1. P. 
61, 62, | X Le 


May ſell before the age of twenty-one, where not, 
ch. 28. p. 198. FELT 

His gift or leaſe good, where not, ch. 28. p. 195. 

May be executor, ch. 2. p. 195. A 


Puniſh- 


A Table of the Principal Matters. 


Puniſhable upon a penal ſtatute, where not, ch. 46, 
. 

Bound by ceſſer, ch. 46. p. 253. 

Bound by the ſtatute of fore- judging, ch. 46. p. 25 . 

Puniſhable by eſcape, ch. 46. p. 253. 


Intent. 


In felony or murder is not puniſhable, ch. 41. P. 
228. 


Intent of the party ſhall be obſerved, and where not, 
ch. 20. P 162. 


Is puniſhable in treaſon, ch. 41. p. 228. 

Of the makers of a ſtatute how known, ch. 46. p. 
2 40; 232. | 

Jntereft. 


One may convey to another, ch. 44. P. 242. 


Joint⸗tenant. g 


If one take all the profits, the other hath no remedy, 


ch. 19. p. 54. 
If one deviſe his part to a ſtranger, and makes 


the other joint- tenant his executor, the deviſe is 
void, ch. 25. P. 186. 


Jointure. 
Made by the anceſtor in tail, the feme ſuffers a reco- 
very, and vouches the heir, i it isa "_ " Rd 


90, 91. 
Iſlue. 
General and ſpecial, the difference, ch. 53. p. 272, Cc. 


Iſſues. 


Fool be RO. on the reverſion, and where not, ch. 
22. P. 

a Shall be Erie on the wife's land after the death of 
her huſband, where 92 cb. 22. P. 64. 


. Judge. 


A 7 able of the W Matters. 


Judge. 
Fudex nemo erit in propria cauſa, ch. 8. p. 125, 
Spritual muſt take notice of the Common law of the 
realm as well as the Spiritual, and where not, 
ch. 25. p. 184, 185, ch. 46. P. 250. ch. 6. p. 18. 
Temporal muſt take notice of the law ſpiritual, 


where not, ch. 25. P. 185, c. ch. 46. p. 254. 
cb. 6. Pp. 18. 


Judgment. 


Given in the King's Court ſhall not be examined i in 
Chancery, ch. 18. p. 5 1. 

Of death muſt be preciſely purſued, and where not, 
ch. 41. P. 229. 

Of all forts muſt be punctually followed, and obey- 
ed, ch. 41. P. 229. 


5 . Jury. 
May eat, when, and at whoſe charge, ch. 52. p. 270. 
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Kit: 


Cannot take or give but by matter of record, ch. 8. 

. 30. 

His property not d by ſale | in market overt, 
ch. 23. p. 68. cb. 3. P. 111. 

His oath at his coronation, quid, cb. 7. p. 19. 

Can diſſeiſe no man, nor no man him, ch. 8. p. 30. 

Shall not forfeit ſtrays or deodands, ch. 3. p. 111. 

Shall have a fine for the confeſſing of every action, 
ch. 7. P. 124. 

Shall preſent firſt to a benefice if the younger ſiſter 
be in ward to him, ch. 30. p. 200. 


; He, foe rryactre e Faue, 4 : Nullum 
| £4 ; 


A Table of the Principal Matters. 


Nullum tempus occurrit Regi, ch. 36. p. 217, 219. 

HFath any time to preſent to a benefice if it devolve 
to him, ch. 36. p. 217. 

His courts hold pleas of preſentments and advow- 
ſons, ch. 37. p. 217, 218. 

Is bound to ſcour the ſeas of Pirates, cb. 5 Þ 269. 


Knights Service. 
Is caſtle guard, and where not, ch. 8. p. 27. 


Land. 
Shall not aſcend in a right line, ch. 7. p. 21. 


Lapſe. 


Incurs not if the patron preſent before the biſhop 
collated, cb. 36. #316. --- oy 


Labs. 

Are of four kinds, Introd. p. 2. 

Eternal what, ch. 1. p. 3 

Eternal are the i, of all other, ch. 1. p. 3. 
Eternal may be known three ways, ch. 1. Pp. 4. 


Of reaſon or nature, what and what not, cb. 1, P. 4. 


ch. 2. p. 
Of 1 th what and why. ſo called, ch. 1. p. 4. ch. 3. 


P.8 5 
Of man, what and why ſo called; 8 P. 4. cb. 4. 


. 11. 


Of we how preferred before the law of God, 


| 2. P. 5. 

of reaſon, muſt be obſerved by all, cb. 2, p. Go. 

Of reaſon, and what it demands, ch. 2. P. 7. 
ch. 4. p. II. 
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A Table of the Principal Matters, 

That are againſt the law of reaſon, or nature, are 
void, ch. 2. p. 5. cb. 19. P. 63. 

Of reaſon differs from God's law, and how, ch. 3. 


P- 95 | 
Of reaſon allows not all mg in common, ch. 2, 
P. 6, 


7· 
Of God. neceſſary, and how far, ch. 2. p. 6, 7. 


Of men, two things are neceſſary, ch. 4. p. 11. 

Of men have ſeveral grounds, what they are, ch. 4. 
P. 12. 

La of reaſon is of two ſorts, ch. 5. Pp. 13. 


Common, what is ſaid and what not, ch. 7. p. 19. 


Common is taken three ways, ch. 2. p. 106. 
That make a church void, what, ch. 36. p. 2 14. 
Of the church ſhall bind the people, where not, ch. 


55. P. 294. 
Leſſee. 


For life or years hath an eſtate in the trees, ch. 1. 
P. 103. 

Pur auter vie makes a leaſe for years, reſerving rent, 
the rent is arrear, leſſee for life dies, leſſor cannot 
diſtraia for the rent arrear, ch. 9. p. 147, &c, 


Leet. 
Shall diſtrain for amercements, cb. 9. p. 128. 


Legacy. 


Who may refuſe, and who not, ch. 33. p. 206, 


Not perfect before acceptance, ch. 33. P. 206. | 


Lent. 


Things ſhall be ſatisfied op the borrower, where not, 
ch, 38. 7. Daa. 


les. 


A Table of the Principal Matters. 


Lies. 
Are of three _ and what they are, ch. 53. P. 278. 


. Livery. 
What ſhall paſs by it, and what not, ch. J. P. 2 
Of land in view in another county good, and when 
not, ch. 23. Pp. 173. 


Low. 
Shall have the ſame eſtate in the land eſcheated that 
he hath in the ſeigniory, ch. 18. p. 136 


Lord ſhall be charged by the act of his bailiff, and 
where not, ch. 42. p. 237, 238. 
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Maintenance. 5 
Is puniſhed by treble damages, ch, 22, 2. 170. 


Market. 


Overt n the property of the things ſold in the 
market, where not, ch. 47: P.255. 


Marriage. 


Continues after divorce, and to what purpoſe, and 
to what not, ch. 6. p. 17, 18. 


Is a gift in law of the wife's goods, ch. 43. p. 240. 


; © Baſter. | 8 
Is chargeable by the act of his ſervant, and where 
not, ch. 42. p. 235, Sc. 
Shall not es for the ſervant's beating of one, ch. 
ns, 


Shall 


— 


1 — 
— . N Me i a rr ] ˙ràz 7 
= — — — — — Wn ante — . — he 20 —— — — — — — 5 2 
- 
1 
” 
- 
\ 
, 


_ — —— —— — 


— 


* ——_— 
_—— — 


— 


- — ern. cn 2057 
— —— 


nw 
— — TOS 


- © 4 es RR nA 


3 

j 
1 

[ 

l 

| 

| 

| N 
| 
11 ; 
| 

5 

| 
. 
1 
. 
| 
| 
2 


A Table of the Principal Matters. 


Shall anſwer for money borrowed by his ſervant, 


and where not, ch. 42. p. 23 

His goods are not attachable Ke the ſervant's debt, 
cb. 42. p. 238. ch. 47. Pp. 256. 

Shall anſwer Be the debt of his ſervant, ch. 42. p. 
235. 

Cannot retain NR. 27 man's ſervant upon pain of 
impriſonment, ch. 47. P. 255. 


Paxims. 


What, and from whence they come, cb. 7. P. 20. 
(b. 8. p. 26, 27. 
Their authority in the law, cb. 8. p. 26, 27. 


: Melne. 
Liable to aflize for rent ſervice, where not, cb. 30. 
P. 89. 
Moꝛztdanceſtoꝛ. 


Lieth for the ſecond fon after the death of 8 eldeſt» 
and ſhall recover ee from the death of his 
* ch. 12. p. 140. 


„NRG . 

Ts by Foffimeric to the uſe of the clergy, 6h, 22, 5. 
170. 

What, and from wheace derived, ch. 35. P. 21g. 


"4 
"WP * nn * * — 


— 


| Non-abllity. 
Of a parſon is tried by the ordinary, cb. 36. P. 21 8, 
8 Notice. 


| of the temporal low the judges ſpiritual muſt take 


for to give their Judgment aright, cb. 25. . 18 67 


A Table of the Principal Matters. 
Of the ſpiritual law the judges temporal muſt take 
to give their judgment aright, 5. 18 
Muſt be given to the patron of the avoidance of a 
Church, and where not, 6h. 21. P. 201. 
Muſt be given by the biſhop only, cb. 31. Pp. 201. 
Muſt be given to the lord upon an alienation in re- 
ſpect of avowry, ch. 42. p. 237. 
All muſt take notice of a ſtatute at their peril, ch. 46. 
253+ 
Man be taken of things at one's peril, and where 
--. mt, <<; 47. P. 2 56. 


. 3 " _ — 


Obligation. 


Diſcharged, how and by what means, 4 12, . 29. 
Made beyond the ſeas not triable at Common law, 
| ch. 2. P. 106. 
Obligation that he ſhall do no waſte is not forfeited 
by waſte done by a ſtranger, ch. 4. p. 113 
To leave the houſe as good as he found 1 0 ne muſt 
repäair it if beat down by tempeſt or other accident, 
ch. 4. Pp. 114. 
Muſt be ſued * one cannot diſtrain for it as far 
rent, h $. 9. 124; 
To repair ſo often as need ſhall rogue; he muſt do 
it without notice given, ch. 47. P. 1 


_ Officer. + 


Shall anſwer for the offence of his re or under- 
officer, ch. 42. 1 233.1 


'Bb ©winary. 


_ 
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DOpddinary. 


Shall have the goods of an inteſtate, cb. 9. P. 33. 

Is ſubject to pay the debts of the teſtator, where 
not, ch. 11. p. 135. 

May have his power of examination of executors 
taken from him by the king, ch. 28. p. 196. 

Muſt examine the ability of all perſons preſented to 

any promotion, ch. 36. p. 218. 

May commit adminiſtration of him that dies in- 
teſtate, ch. 40. Pp. 227. 


Dutlabtr. 
See Utlawry. 


. 


169. 


Parliament. 


Is the ancienteſt and higheſt of all courts of the Line- 


dom, ch. 26. p. 74. 


f Power and juriſdiction thereof, and of the ſpiritual: - 


ty. See Contents of the Additions, 


Patron, 


Preſenting before the metropolitan by lapſe, it is 
good, ch. 36,p.215. 


Divers of one church, and how they ſhall preſent, 


cb. 30. p. 198, Sc. 
Not agreeing to preſent, the ordinary may, h. 30. p. 


12 
aun, pernour. 2 23 
Of the 82 liable to actions, and how, cþ. 22. P. 


. 
- « 72 


Petty 
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5 Petty Larceny, 
uid, cb. 8. F 
Pirates. 


Muſt be "EINE by the king, ch. 51. P. 269. | 


Pleading. 
* an aſſize, the manner of it, ch. 54. p. 277. 


Poſſeſion. 
Of land i is the frechold, ch. 22. Pp. 167. 


Pound. 

Overt, quid, ch. 27. p. 193. 
Pꝛemunire. 

Lieth, "where not, ch. 32. p. 204. 


Pꝛeſcription. 
In land maketh no right, ch. 8. p. 27. 


Of what time it muſt be, ch. 8. p. 27. 
Agiainſt a ſtatute is void, ch. 26. p. 80. 


Of a country for non decimando 18 good, where not, 


ch. 65. P. 287. 
De non  decimando | is void, ch. 55. P. 287, He. 


Preſentment. 

To a church, and the manner, ch. 26. P. 255 

Is temporal and ſhall deſcend, ch. 26. p. 1 

By divers patrons how it ſhall be, ch. 30. 2 199, Ge. 

| * be within ſix months where not, cb. 30. p. 199. 
31. P. 201, 202. ch. 36. . 21k, 110 

Wer by the ordinary, where not, ch. go. p. 198. 

Shall be by the king if the youngeſt coparcener be 

his ward, ch. 30. p. 199. | 

Of the king i is good at any time, ch. 36. p. 2153 

216, 


Se” Bb 2: May 
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May be by the patron after lapſe devolved to the 
metropolitan, if the church be void, ch. 36. p. 
215. 

| Muſt be to the metropolitan if it devolve to him, 

and not the ordinary, ch. 36. p. 216. 


Pꝛohibition. 


Of waſte againſt whom it lay at the Common law, 
and whom not, ch. 1. p. 102. 


In the King s Court where it lieth, and where not, 


ch. 24. P. 182. 
Lieth * wood of the age of twenty years, and 
where not, ch. 55. P. 281. 


Lay before the ſtatute of 45 E. 3. for trees of twenty 
years growth, ch. 55. P. 281. 


Pꝛomiſe. 
Nude or naked, quid, ch. 24. p. 176, 177. 
Are of divers ſorts, ch. 24. P. 177. 


That will maintain an action, and what not, cb. 24. 


2 1775 178. 
Pꝛoperty. 


— 


One cannot 7585 in ſome things, and what they are, 


ch. 5. P. 1 

Property . by ſale in market overt, and where 
not, ch. 25. p. 68. ch. 47. P. 225. ch. 3. p. III. 

That a villein hath in his goods, and what not, ch. 
43. P. 239, &c. 


Still remains in him * waves his own goods, cb. 


52. P. 269. 


Of goods found remains in the loſer, cb. 38. P. 222. 


ch. 51. P. 269. 
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Quare impedit. 


Lieth againſt one that is out of the realm, where not, 


ch. 30. © 217, 


Reaſon. 
What it is, and how diſtinguiſhed, ch. 14. P. 40. 
Hath two parts, the higher and lower part, ch. 14. 
P. 40. 
Receipt, | 
Of the donor ſhall be if tenant after poſſibility make 
default, ch. 1. P. 103. 


Recovery. 
By tenant in tail to pay debts is not good 1 in' conſci- 
ence, ch. 29. p. 85, &c. 
By tenant in tail to make his wife a jointure is not 
ood in conſcience, ch. 28. p. 83, c. 
Of a rent charge is the ſame as of land, ch. 30. p. 
89. 
By a wife tenant in tail is within the ſtatute of 11 H. 


7. ch. 20. and bars the heir, and where not, ch. 


31. P. 90, Ec. 
Refuſal, 


Of an eſtate is good, and to what purpoſes and what 
not, ch. 33. p. 206, 207. 

Of a leaſe may be by the executors, and where not, 
£0,293. 9; 208, 


Of the abbot to take the profits deſtroys the gift, ſed 


quare, 05. 33. P. 208. 


ares BD 3  . Releaſe. 


8 Table of the Princi n 50 | 


Beleaſe. 


By one that hack no rightſhall 15 and where not, 
ch. d. p. 27, 28. 

Releaſor or confirmor muſt have an r in the 
land when it is made, ch. 8. p. 29. 


Veliek. 
Is not certain by the Common law, ch. 7. p. 22. 
Is made certain by ſtatute, ch. 7. 5. 23. 
Is 08 by the heir female, ch. 7. 5. 23. 


Religious. 


Perſon may diſpoſe af his goods before he be pro- 
tels'd, ch. 40. p. 226. 


' Remainder. 
May veſt without an aſſent where it ia, . 3 3. P. 
206. 


Muſt begin with the particular eſtate, and where not, 
ab. 20. P. 1 * 1 


Bemitte "M 


Quid, and at one's own will er, to be ſo or not, 
ch. 9. Pp. 32. | 


ent and Rent: . 2 

Between a rent and annuity chere! is a great diverſi- 

ty, ch. 30. p. 89. 

Goes out of the land, 2 doth not, but charge 
the perſon only, 72 30. P. 8 


Is extinguiſhed by the purchaſe of parcel of the land 
out of which, ch. 16. p. 148, Sc. 


Is againſt common right, ch. 16. p. 130. 


Shal 


4 Table of the Principal Matters, 


Shall be apportioned i in-ſome Caſes, and where not, 
00-1069. 150... ; 

Extinguiſhed, and where not, ch. 17. p. 153. 

Extin& by the Recovery of Parcel of the Land, 
ch. 17. Pp. 134. 

Not extinct in Conſcience although it be in Law, 
ch. 17. p. 155. 

Payable to B. is no Rent, ch. 21, p. 164. 


Reſervation. 
Of a Rent muſt be by Deed, where not, N 9. P. 


12 
Of the Profits is void, ch. 22. p. 167. 


Of the Profits good in Conſcience, ch. 22. P. 168. 


Reſtozing. 
Of a felon, he ſhall have his goods, quere, ch. 45. 
* 245. = 
Return. 


Made by the Bailiff that 1s falſe is puniſhable 

42. P. 230. 

5 Revocation, 
Of a Will may be after one is entered into Reii- 
Zion, quære, ch. 45. P. 240, 247. 


Right. 
Of Action cannot be granted over, ch. 8. p. 28. 
Writ of Right could not be had at Common law 


without Fine and Suit to the * in Chancery, 
ch. 8. p. 2 


Of the Diſſeizor is good againſt whom, and whom 
not, cb. 9. p. 31. 


—- Robbery. 
Quid, ch. 8. p. 28. 25 : 


ATable of the Principal Matters. 


Sanctuary. 


The biſhop's palace may be, and where not, guære, 
ch. 45. P. 247» 


Stire ractas. 
Muſt be within the year, where not, ch. 8. p. 29. 


Servant. 7 
Keeping his Maſter's Fife negligently, ſo that the 
Neighbour” s Houſe is burnt, an action lieth, ch. 
42. p. 236. 
Receives money for his maſter, it binds not his ma- 
ſter unleſs it comes to his Uſe, ch. 42. p. 237. 
Muſt not be retained by another maſter, ch. 475 . 


255 
| Sheriff, 
Shall be charged for the Offence of his Bailiff, where 
not, ch. 42. p. 225, 230. 
Shall have Fee for his Office, where not, ch. 42. p. 


237. 
Sindereſis. 


Ovid, cb. 13. p. 38. 
How * 13. P. 35. 


EY | Statutes. 

Made againſt God's Law are void, ch. 6. p. 17. 

* prohibiting contracts are void, ch. 21. p. 
61, 62. 

In general how conſtrued, ch. 20. p. 60. ch. 2 1. p. 

„e 28. „ Y4. © 

Of 14 E. 3. muſt. be expounded by equity, ch. 16. 
P. 45, 46, 47. | 

De donis expounded by equity, ch. 28. p. 84, 88. 


Ten muſt, hot- be Wy Ae by cede 6h 5. p. 
«104, 


Muſt 
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Muſt be taken according to the intent of the makers 
of them, ch. 46. p. 251. £ 

Binds thoſe that know — of it, and where not, ch. 
46. Pp. 250, Ec. 

Binds infants, and where not, ch. 46. p. 252, 253. 

De donis why made at firſt, th. 26. 2. 7. 

4 H. 4. 22. expounded, cb. 18. 0 

7 H.. 4 expounded, ch. 26. p. 76, 8 1. 

11 H. 7. 20. expounded, ch. 31. Pp. 90. 

| Binds before proclamations made, ch. 46. p. 250. 

Of Weſtm. 2. ch. 11. expounded, ch. 42. p. 231. 

1 E. 3. 1. expounded, ch. 42. Pp. 232. 

Of falſe returns, ch. 42. p. 231. 

25 E. 3. 21. expounded, ch. 42. p. 232. 

Meſim. 1. ch. 15. expounded, ch. 42. P. 232. 

27 E. 3. 19. expounded, <>. 41. 232. - 

14 E. 3. 8. expounded, ch. 42. p. 233. 

23 H. 6. 10. expounded, ch. 42. p. 233. 

2 H. 6. 14. expounded, ch. 42. p. 233. 

Weſtm. 2. ch. 41. expounded, ch. 43. P. 234. 

36 E. 3. & 24 H. 6. ch. 1. of purveyors, ch. 42. p. 
234. 

Merchant payable by the gaoler, ch. 42. p. 234. 

7 R. 2. 6, expounded, ch. 46. p. 251. 

19 H. 7. of villeins expounded, ch. 43. P. 240. 

4 H. 7. 20. expounded, ch. 16. p. 149. 


Of 45 E. 3. for Tithes, ſtands with conſcience, 


where not, cb. 55. P. 281. 


5 Straps. 
Are forfeited, where not, ch. 3. P. 111. 
Muſt be proclaimed, ch. 51. p. 268. 


Subpoena. 


Muſt be directed to the 37 E or his attor- 


ney, ch. 17. p. 49. 7 haduregih 
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Lieth againſt the F coffees to a uſe for taking the pro- 
fits to the e owner's uſe, where not, cb. 7. p. 12 2. 


Sticceſſoz. . 


Is chargeable with the debt of his predeceſſor, where 
not, ch. 9. P. 31. 


Summons. 


May be at the church, where not, ch. 36. Pp. 217. 
Upon another's land good ſummons, and where not, 


ch. 47. P. 257. ; 


Deapue, is not always the ich part, cb. 55· P. 287. 


1 


Tenant in Tall. 
After poſſibility is not puniſhable for waſte, ch. 1. 
#102. 
After poſſibility forfeits his eſtate if he alien in fee, 
ch. 1. p. 104. 
After poſlibility, quid, cb. 1. p. 104. 
With condition not to alien is good, where not, cb. 


35+ P. 212, 213, | 
Time. 


When the ſix months ſhall begin for the avoiding of 
2 church, when not, ch. 31. p. 201. 


Tithes. 

May be alicned by the parſon, where not, ch. 29. p. 
I 

N due of trees of twenty. years n cb. 5 f. 
P. 281, 293. | 

Due, by what law, ch. 55. P. 2 | 

When they firſt began, and * whom they were firſt 
granted, ch. 55. p. 281, Sc. 

Not payable in a country is good by preſcription, 
when not, ch. 55. p. 285. 


Are 


A Table of the Te Matters. 

Are of three ſorts, ch. 55. P. 289. 
Predial, quid, 288. 
Are not payable twice of one _ the ſame thing, 

one year, ch. 55. P. 288. 
Mixt, quid, ch. 55. p. 288. 
Of trees and of graſs, their diverſity, ch, 55. Pp. * 
Not due of trees, and where it is, ch. 55, P. 289. 
Not due of wood, and where it is, ch. 55. P. 291, 


295- 
Perſonal, quid, cb. 55. P. 292, 2 


Are payable by the Buyer, not by the ſeller, c. 35s 


P. 295. 
Are 3 due of coal or tin, ch. 35. P. 29 95. 
Are due of handicrafts, and bees, and ſervants Wages, 
where not not, ch. 35. p. 295, 296. 
Due of mills, and what, ch. 25. p. 187. 
Are not due of gifts, although they be after fold, , 
35. P. 297, 298. 
Perſonal are due of a man's induſtry and labour, ch. 


55. P. 290. 
Are not „ ch. 55. P. 298. 


Are not due of the bark of trees, ch. 55. p. 299. 
Traitoz. 


May diſpoſe of his goods after the treaſon commit- | 


ted, cb. 45. P. 246. 


Treſpaſs, 

Is always done by force, ch. 54. Pp. 280. 

Is included in every jr is but every treſpaſs is not 
| felony, ch. 54. P. 280. 


TCrlal. 
Of the ability of the perſon to be preſented to a be- 
nefice, and by whom, ch. 26. p. 190. ch. 36. p. 2 18. 
An indictment, and an appeal differ, ch. is P. 0 


| Truft. 
See Uſes. 


| Uillain. 


ee 
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| 5 

Hath abſolute property i in his goods, where not, ch. 
43. P. 39. . 

His perquiſites, or his goods which he lord ſeiſes, 
he ſhall have fee in them, ch. 18. p. 1 

Purchaſes land, the executor ſeiſes the land, he ſhall 
have fee, where not, ch. 18. p. 157. 

His goods ſeiſed in part, is good for all, ch. 43. P. 


239. 
Villains obligation may be ſeiſed, and how ſued, ch. 


45. P. 239. 

Having goods in uſe, chey not ſeiſable by the lord, 
ch. 43. Pp. 240. 

His goods, as executor, not ſciſable, ch. 43. ?. 241. 

May be made a prieſt, ch. 43. Pp. 240, . 

May deviſe his goods, where not, ch. 43. p. 2 

Enters into religion, what —_ hath the 0 of 
the villain, ch. 43. P. 241. 


5 Cles. 5 
Uſes, what was che Common law, and what intereſt 
the feoffees had, and what not, ch. 7. p. 122. 
Shall enure to che feoffor, where not, ch. 2 1. p. 164. 
Cannot be raiſed without a good conſideration, ch. 
21. p. 165. 
May be upon an a ben not, ch. 21. P. 165, . 
What and how they firſt did begin to come in uſe, 
cb. 22. p. 167, Fc. 
Shall remain to the feoffor againſt his own ſamenc, 
fine, or recovery, had againſt him, ch. 22. p. 169. 
May be granted over to a ſtranger, and whet 705 
ch. 22. 171. ch. 23. Pp. 172, Sc. | 
May commence by bargain or other recompence, 

. "eb;22; p:171. ch. 23. P. 173, &c. 
May be raiſed by livery and feln by the tranſmuta- 
3 22. P. 17 1. ch. 23. p. 1% EF, 
| Can- 
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Cannot be raiſed by a nude or bare grant without 
conſideration, ch. 23. P. 174, 175. 


Determines always when the eſtate upon which it 
depends, determines, ch. 23. p. 174, 175. 


Qtlawyy. 

Is a forſeiture of all one's 20088; but not of lands, 
ch. 3. p. 108. 

The order or form of wing it out, FI 3. P. 108, 
109. 

Ourlawed man cannot demiſe any goods, ch. 28. p. 
186. 

Muſt not be killed by any ſtranger whatever, cþ, 


45. P. 245 


— — 


Wai. 5 « 


Is forfeited, where not, ch. 3. 2. 111. 


Ward. 


Shall go to the heir, where not, ch. 12. p. 139, 


Shall be of Ceſtuy que uſe, and he ſhall pay his relief, 
where not, cb. 22. P. 169, 170. 


Warranty. 


Collateral of the youngeſt brother ſhall bar the eldeſt 
bol his inheritance, where not, ch. 49. Pp. 261. 


aſte. 


Lieth not againſt tenant in tail apres poſſibilitie de 772 
extinct, ch. 1. Pp. 102. ch. 2. p. 107. 


Lieth againſt tenant for life or years, ch. 2. p. 107. 


Lieth againſt tenant in dower, or tenant by the cour- 


teſy at the Common law, ch. 1. P. 103. 
Lieth not againſt Ceſtuy que 1ſe, it it be for 
P. 103, 104. 


Done 


4 7 : — 
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Done by a ſtranger is puniſhable in the tenant, where 
not, ch. 4. p. 112, Sc. ch. 19. P. 56. | 
Waſte made by tempeſt or enemy is not puniſhable 
in the tenant, ch. 19. p. 36. contra, cb. 4. p. 114. 


Done by a ſtranger, the tenant by courteſy ſhall 
aniwer it ee he refuſed the NE; ch. 4. p. 


115. 
Will; $43: 5 a bf 


May be cke after one enters into religion, where 
not, ch. 45. 5. 247. 


Woman. 3 : 
May diſpoſe her huſband's goods, and how far, and 
how much, cb. 45. P. 246. 


Wreck at Sen. - 
Quid, ch. 49. p. 262. cb. 51. p. 267, &. 


| - Writ of Right. 
Lieth of Ales ch. 25. p. 187. 
In a writ of 11 5 how he ſhall make his title, cb. 12. 


vox 139. N 


; / 
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ADVERTISEMENT. 


The following Errata having paſſed through many Editions 
of the Doctoz and Student, a Gentleman of the Law, 

«- fince this laſt was printed, has obliged the Editor with 
theſe Corrections from a very ancient MS. and the Au- 

- thor's own Edition, viz. 


Page 14. line 14. 
5 m0 2. 
21. 23 
30. 15 
44+ 4 
47- 21 
SER oY 
117. $,10 
160. 27; 
162, 15 
162. 16 
172. 28. 
204. 5 
206. 29 
227. 33. 
228. 6 
237. 27. 
247+ 34 
257» > 20. 
257+ 27 
259- 33 
260. 1. 
260. 2. 
273. 26. 


for Man as 
Contracts 
deſcend 
to Vouch 
midſt 
leave 
Judgment 
Defendant 


read 


Conſiderations 


Cane ;: 
Remainder 
Feoffor 
another 


read, that hath goods of his biboprick, or f 


Menace. 

Countries. 

Aſcend. 

to a Vouched. 
Minds. 
Levy. 
Inditment. 
Demandant. 

Confederacies. 

Remainder. 
Grant. 
Feoffeè. 
an Oath. 


add or deviſe. 


his patrimony, &c. 
their Lons 0 Heir lomes. 
diſſeiſed one die ſeiſed. 
Pall is by Palace be. 
 knoweth Nameth. 
| add Land. 
Caſes Pleas. 
Indictment | 1 
Appeal Appellee. 
force forſee. 
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by Lord Chief Baron GILBERT, ſold 
by]. WORRALL. 


„R PORTS of Caſes in Equity in the Courts of 


Chancery and Exchequer, from the Ath of Queen 
Anne to the rzth of King George the Firſt. To which are 
added, Some ſelect Caſes in Equity in the Court of Ex- 
cheguer in Ireland. The Second Edition, corrected, with 


additional Notes and References. Folio. 


2. Hiſtorical View of the Practice of the Exchequer, and 


of the King's Revenues there anſwered. Bvo. 


3. Hiſtory and Practice of the Court of Common Pleas, 
teaching in an eaſy and familiar Method the Rules and Or- 
ders of conducting the Plea through mer Branch of Prac- 


tice. Byo. 


4. Law and Practice of Ejectments, to which are added 
ſeleA Precedents. 8 vo. 

5. Law of Evidence, corrected from the Errors of the 
Iriſb Edition, and many new References added. B8vo. 

6. Law of Uſes and Truſts, collected and digeſted in a 


proper Order from the Reports of adjudged Caſes in the 


Courts of Law and Equity, Cc. together with à Treatiſe 
on Dower. Bvo. 


7. Law' of Deviſes, Fer oagons, and laſt Wills, with 


Precedents. 8vo. 264 0 


8. Law of Diſtreſſes and * delliinated; wherein 


\ the whole Law under thoſe Heads is conſidered, what 
Things may or may not be diftrained ; and the regular Me- 


thod to be purſued in ſuing out Replevins, Sc. agreeable to 
the preſent Practice. With many References to the beſt 
Authorities: To which is added an Appendix of Engliſb 
Precedents in Neplevin. 

9. A Treatiſe of Tenures in Tuo Parts, containing, 
1. The Original, Nature, Uſe, and Effect of Feudal or 
Common Law Tenures, 2. Of Cuſtomary and. Copyhold 
- Tenures, explaining the Nature and Uſe of Copybolds, Se. 


with Reſpect to the Duties of the Lords, Stewards, Te- 


nants, Suitors, Sc. The Third Edition. To which are 


now added, Notes and References to the commou and civil 
Law- Books of the beſt Authority. | 


885 "Ls AW BO 9 K 8. lately publiſhed,” wrote 


— 
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